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THE  N.  C.  GENERAL 
ASSEMBLY  OF  1959 

By  Clyde  L.  Ball 
Assistant  Director  of  the   Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws, 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced  i>t   the  House  and  in    the  Senate. 

The  1959  General  Assembly  of  North  Carolina  convened 
at  12:00  noon,  February  4,  and  adjourned  sine  die  at  3:12 
p.m.,  June  20.  In  the  intervening  period,  1880  bills  and 
resolutions  were  introduced,  of  which  1403  were  ratified. 
Of  the  bills  introduced,  902  were  public  and  978  were  lo- 
cal; of  the  bills  ratified,  492  were  public  and  911  were 
local.  Of  the  67  local  bills  which  failed  of  ratification,  24 
came  from  three  counties  where  there  was  some  disagree- 
ment between  the  Senator  and  Representative  from  the 
county,  or  a  disagreement  between  members  of  a  multi- 
member House  delegation. 

The  1959  session  was  a  busy  one  with  respect  to 
"legislative"  matters,  that  is,  matters  of  immediate  con- 
cern to  the  members  personally,  as  distinguished  from 
matters  of  general  State  or  local  policy.  Considerable  time 
was  spent  in  discussing  measures  designed  to  make  the 
General  Assembly  a  more  effective  instrument  for  making 
State   policy. 

Legislative    Building    Commission 

The  comfort  of  newly  air-conditioned  halls  could  not  hide 
the  fact  that  the  historic  Capitol  simply  does  not  have 
sufficient  space  to  meet  the  needs  of  the  General  Assembly. 
The  1959  legislature  took  a  major  step  toward  providing 
adequate  legislative  quarters  by  creating  a  7-member 
State  Legislative  Building  Commission  to  institute  plans 
to  erect  a  new  legislative  building.  An  appropriation  of 
84,500,000  was  made  for  the  use  of  the  Building  Com- 
mission, which  must  report  to  each  General  Assembly. 
Possibly  to  remove  the  danger  of  executive  encroachment 
on  its  space,  or  to  prevent  the  new  building  from  becom- 
ing simply  a  new  Capitol,  the  bill  specified  that  no  plan 
should  be  made  to  include  quarters  for  the  Governor  in 
the   new  building. 

Travel   Allowance 

Service  in  the  General  Assembly  has  never  been  re- 
garded as  a  means  of  earning  a  living;  the  prestige  of 
the  office,  the  chance  to  participate  in  making  State  and 
local  policy,  and  the  opportunity  for  public  service  are 
supposed  to  be  the  chief  rewards  of  the  office.  Members 
are  paid  $15  per  day  for  a  period  not  exceeding  120  days, 
and  up  to  $8.00  per  day  subsistence  for  each  day  of  the 
period  in  which  the  legislature  is  in  session.  In  addition 
members  were,  prior  to  1959,  entitled  to  travel  allowance 
for  one  round  trip  per  session  between  their  homes  and 
Raleigh.  The  1959  General  Assembly  changed  this  limita- 
tion to  authorize  the  travel  allowance  for  one  round  trip 
every  week,  thus  recognizing  the  fact  that  a  member 
cannot  properly  discharge  the  responsibilities  of  his  office 


without  frequent  trips  back  home  to  confer  with  his  con- 
stituents, and  also  the  fact  that  members  of  limited  means 
may  need  to  work  over  the  week  ends  in  their  businesses, 
law  practices,  or  other  occupations.  The  travel  allowance 
change  was  made  retroactive  to  the  beginning  of  the  1959 
session.  As  a  result  travel  expense  payments,  which 
amounted  to  $3,288  in  1957,  rose  to  $49,626  for  the  1959 
session.  The  figure  may  be  somewhat  larger  in  the  future, 
as  not  all  members  filed  for  the  allowance  this  time. 

House  Rules 

Parliamentary  procedure  has  always  been  a  trap  for 
the  neophyte  in  a  legislative  body.  The  House  Rules  com- 
plicated this  trap  by  lacking  any  logical  order  or  arrange- 
ment, and  having  no  index  whatsoever.  For  example,  in 
the  pre-1959  Rules,  a  provision  governing  the  method  of 
rescinding  a  standing  rule  was  followed  immediately  by 
a  rule  requiring  members,  other  than  Quakers,  to  remove 
their  hats  upon  entering  the  hall  of  the  House.  In  1957 
the  Speaker  appointed  an  interim  committee  under  the 
chairmanship  of  Rep.  Uzzell  of  Rowan  to  codify  and 
index  the  rules  without  substantive  change.  This  commit 
tee,  with  the  technical  assistance  of  the  Institute  of  Gov- 
ernment, completely  rewrote  the  Rules  into  an  orderly- 
code,  prepared  a  detailed  index,  and  reported  its  work 
to  the  1959  House.  The  1959  Rules  Committee  made  minor 
changes  in  form  and  a  few  substantive  changes,  and  the 
codified  rules  were  then  adopted  by  the  House.  Efforts 
on  the  floor  to  deny  committees  the  right  to  hold  private 
sessions,  and  to  make  it  possible  for  a  simple  majority 
vote  of  the  House  to  withdraw  a  bill  from  committee  were 
unsuccessful.  As  subsequent  sessions  invariably  build  upon 
past  rules,  House  members  in  the  future  will  have  a 
usable  and  understandable  set  of  rules  of  procedure. 

Interim    Legislative     Study     Committees 

Interim  study  commissions  have  been  used  extensively 
by  the  General  Assembly  in  recent  years.  A  total  of  ten 
such  commissions  reported  to  the  1959  session.  Although 
the  recommendations  of  many  of  these  commissions  were 
enacted  by  the  General  Assembly,  there  were  indications 
that  some  members  felt  that  study  committees  made  up 
of  members  of  the  legislature  would  produce  results  more 
likely  to  be  acceptable  to  that  body.  The  rejection  of  the 
proposals  submitted  by  the  Constitutional  Study  Commis- 
sion and  the  Court  Study  Committee  (the  latter  committee 
was  not  created  by  the  legislature  and  did  not  report  to  it 
formally,  but  the  committee's  work  was  received  just  as 
if  it  had  been  authorized  by  the  General  Assembly)  was 
followed  by  the  introduction  of  HR  1357  which  would 
have  created  a  study  commission  composed  of  seven  rep- 
resentatives and  four  senators  to  give  further  considera 
tion  to  revision  of  the  State  Constitution.  Earlier  in  the 
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session  HE  62  had  been  introduced  to  create  a  commission 
composed  of  six  representatives  and  three  senators  to 
study  and  make  recommendations  concerning  the  political- 
ly explosive  question  of  the  organization  and  function  of 
the  State  Highway  Commission.  Both  of  these  resolutions 
passed  the  House  but  died  in  a  Senate  committee. 

Reapportionment  and  Redistricting 

The  General  Assembly  had  two  shots  at  reapportion- 
ment in  1959,  but  it  took  no  action.  HB  139  would  have 
added  a  representative  from  both  Alamance  and  Rocking- 
ham Counties  and  would  have  taken  one  from  both  Ca 
barrus  and  Pitt.  A  substantially  identical  bill  has  been 
introduced  at  every  regular  session  since  1951,  as  the 
changes  are  based  upon  the  1950  federal  census  figure? 
for  North  Carolina.  The  bill  progressed  somewhat  farthei 
than  its  predecessors — it  received  a  favorable  committee 
report  in  the  House  but  was  defeated  by  a  vote  of  61  to 
50  on  second  reading.  The  proposed  revision  of  the  Con- 
stitution, embodying  the  recommendations  of  the  Bryant 
Commission,  would  have  made  it  the  duty  of  the  Speaker 
of  the  House  to  apply  the  apportionment  formula  after 
each  federal  census;  this  proposal  was  buried  with  the 
remainder  of  the  revised  Constitution. 

The  Bryant  Commission's  recommendation  as  to  Senate 
redistricting  never  got  off  the  ground.  Senator  Warren, 
a  member  of  the  Commission,  led  the  way  in  eliminating 
the  original  language  in  committee.  The  Senate  adopted 
a  proposal  which  would  limit  each  district  to  one  senator 
before  the  entire  proposal  was  shelved. 

"Lobbying"   by   Executive   Officials 

By  the  very  nature  of  the  General  Assembly — a  non- 
continuous  body,  meeting  intermittently,  without  a  perma- 
nent staff — it  must  depend  upon  the  executive  department 
for  information  and  assistance  in  performing  its  functions. 
From  time  to  time  legislators  complain  that  officers  of  the 
executive  and  administrative  agencies  overstep  the  bounds 
of  proper  assistance  and  exert  pressures  which  would  do 
credit  to  the  most  finished  professional  lobbyist.  This  feel- 
ing was  reflected  in  SB  134  which  would  have  prohibited 
chairmen  and  heads  of  State  departments,  agencies  or 
commissions  from  doing  any  act  which  would  require 
registration  as  a  lobbyist  under  G.S.  120-40.  The  bill  was 
reported  unfavorably  in  the  Senate. 


State  Auditor 

The  contest  between  executive  and  legislative  depart- 
ments was  reflected  in  a  move  to  make  the  office  of  State 
Auditor  independent  of  any  control  except  by  the  General 
Assembly,  and  to  transfer  to  him  authority  over  book- 
keeping and  disbursing  procedures.  The  bill  would  have 
reversed  action  taken  in  1955  which  vested  some  functions 
theretofore  performed  by  the  Auditor  in  the  Budget 
Bureau,  and  would  have  made  the  Auditor  something  of  a 
State  Comptroller  and  subject  only  to  legislative  authority. 
The  bill  was  not  reported  by  a  House  committee. 

Miscellaneous 

Convening  Date.  The  House  passed  a  bill  which  would 
have  fixed  the  convening  date  of  the  General  Assembly 
on  the  first  Wednesday  after  the  first  Monday  following 
the  election  of  its  members,  and  would  have  required  that 
the  meeting  place  be  the  State  Capitol.  A  Senate  com- 
mittee reported  the  bill  unfavorably.  The  January  con- 
vening date  was  changed  to  February  by  Constitutional 
amendment  approved  by  the  people  in  1956,  but  the 
amendment   permits   the  date  to   be   changed   by  statute. 

Budget  Report.  A  bill  was  introduced  in  the  House  to 
require  the  Director  of  the  Budget  to  submit  the  proposed 
budget  to  members  of  the  General  Assembly  at  least  30 
days  prior  to  the  convening  date  of  the  Assembly,  thus 
giving  members  a  month  to  study  the  budget  before  the 
session.  The  bill  was  killed  in  House  committee. 

Special  Sessions.  HR  1226  and  HR  1346  would  have  re- 
quested the  Governor  to  call  a  special  session  in  the  fall 
of  1959  to  consider  Constitutional  revision;  the  first  resolu- 
tion also  would  have  included  modification  of  the  State 
judicial  system  in  the  call.  Both  resolutions  died  in  House 
committees. 

Sessions  away  from  Raleigh.  The  1959  General  Assembly 
held  two  sessions  away  from  Raleigh.  One  was  held  at 
New  Bern  April  8  to  celebrate  the  formal  opening  of  re- 
stored Tryon  Palace,  where  the  first  General  Assembly  of 
North  Carolina  convened  182  years  earlier.  The  other  was 
held  at  Charlotte  March  4,  to  give  legislators  a  first-hand 
view  of  the  problems  and  progress  of  larger  cities  as  il- 
lustrated by  the  Queen  City. 


LEGISLATIVE    BUILDING    COMMISSION 

The  following  persons  have  been  oppointed  to  the  Legislative    Building    Commission    authorized    by    the    1959 
General  Assemblv: 


Edwin   Gill,  Raleigh 
A.  E.  Finley,  Raleigh 
Oliver  R.  Rowe,   Charlotte 

Thomas 


Sen.   Robert  Morgan,   Shelby 
Sen.   Archie   Davis,   Winston-Salem 
Rep.    Byrd.    Satterfield,    Timberlake 
J.    White,    Kinston 


June,  1959 


STATE  GOVERNMENT 

By  John  L.  Sanders 
Assistant    Director   of   the    Institute    of   Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laivs 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced  in  the  House  and  in  the  Senate. 

Like  its  recent  predecessors,  the  General  Assembly 
of  1959  busied  itself  extensively  with  matters  of  state 
governmental  organization.  Bills  originating  with  the 
Commission  on  Reorganization  of  State  Government, 
with  the  state  agencies,  and  with  legislators  themselves 
provided  the  legislature  a  substantial  budget  of  proposals 
for  the  creation  of  new  agencies,  for  the  abolition  of  a  few 
agencies  which  had  lapsed  into  a  mere  paper  existence, 
and  for  changes  in  the  organization  and  functions  of  yet 
others. 

Reorganization    Commission    Proposals 

The  third  Commission  on  Reorganization  of  State 
Government  saw  almost  all  of  its  recommendations  go  on 
the  statute  books.1  Most  significant  of  the  measures  en- 
acted on  the  Reorganization  Commission's  recommenda- 
tion were  the  creation  of  a  consolidated  Department  of 
Water  Resources,  appropriation  of  $4,500,000  for  a  new 
legislative  building,  and  revision  of  the  laws  governing 
state  land  management.  Further  legislative  endorse- 
ment of  the  work  of  the  nine-member  study  group  came 
in  the  creation  of  the  fourth  Commission  on  Reorganiza- 
tion of  State  Government  to  provide  grist  for  the  mill  of 
the  1961  General  Assembly. 
Department  of  Water  Resources 

Recognizing  the  necessity  for  an  increasingly  active 
program  of  water  resource  conservation  and  develop- 
ment and  the  near  impossibility  of  achieving  the  needed 
emphasis  and  coordination  of  this  program  while  re- 
sponsibility for  its  various  phases  remained  decentralized 
among  half  a  dozen  state  agencies,  the  Reorganization 
Commission  proposed  and  the  General  Assembly  enacted 
Chapter  779  (HB  33).  This  act  created  a  Department  of 
Water  Resources  under  the  general  policy  supervision 
of  a  seven-member  Board  of  Water  Resources  and  under 
the   administrative    control   of   a    Director. 

The  Department  takes  over  responsibility  for  water  re- 
source programs  heretofore  conducted  by  the  Board  of 
Water  Commissioners  (which  is  abolished),  three  di- 
visions of  the  Department  of  Conservation  and  De- 
velopment, the  State  Board  of  Health,  and  the  State 
Stream  Sanitation  Committee  (which  is  continued  with- 
in the  new   Department) . 

A  fuller  discussion  of  the  organization  and  functions 
of  the  Department  of  Water  Resources  will  be  found  in 
the  article   entitled   "Water  Resources"  in  this   issue. 


1.  For  a  full  discussion  of  the  recommendations  of  the 
third  Reorganization  Commission,  see  Reorganization 
Commission  Reports,  Popular  Government,  Dec.  1958, 
pp.  1-9. 


State  Land  Management 

In  an  effort  to  provide  a  more  modern,  business-like, 
and  uniform  system  of  managing  and  disposing  of  un- 
allocated state  lands,  the  Reorganization  Commission 
recommended  placing  responsibility  for  administering 
these  functions  in  the  Department  of  Administration, 
subject  to  supervision  by  the  Governor  and  Council  of 
State.  Chapter  683  (HB  57),  drafted  by  the  Commis- 
sion and  revised  somewhat  in  the  legislative  process,  is  a 
general  rewrite  of  the  laws  governing  state  lands.  It 
vests  in  the  Department  of  Administration  (already  the 
chief  land  agency  of  the  State)  responsibility  for  the 
management,  control,  and  disposition  of  all  state  lands 
not    assigned    to    any    particular    agency. 

The  ancient  entry  and  grant  system  for  disposing  of 
the  vacant  and  unappropriated  state  lands  is  abolished, 
as  is  the  authority  of  the  State  Board  of  Education  to 
convey  the  swamp  lands  owned  by  the  State.  Hereaftei 
these  lands,  like  submerged  lands  and  lands  acquired  by 
the  State  at  tax  sales,  will  be  sold  by  the  Department 
of  Administration  with  the  approval  of  the  Governor  and 
Council  of  State  in  each  instance,  and  conveyed  by 
deed.  The  net  sale  proceeds  will  continue  to  go  into  the 
State   Literary   Fund. 

A  State  Land  Fund  is  created  to  finance  a  part  of  the 
land  management  activities  of  the  Department  of  Ad- 
ministration. The  Fund  will  be  built  up  from  service 
charges  levied  on  property  sales  handled  by  the  De- 
partment. 

Efforts  to  inventory  state-owned  lands,  a  large  part 
of  which  are  now  unidentified,  will  be  assisted  by  the 
authorization  given  the  Department  of  Administration 
and  the  boards  of  county  commissioners  to  enter  into  joint 
contracts  for  the  discovery  and  mapping  of  lands  within 
the  several  counties.  A  double  benefit  is  anticipated:  the 
counties  will  find  taxable  land  not  presently  listed  for 
taxes,  and  the  State  will  find  lands  not  known  to  belong 
to  any  particular  owner  and  therefore  presumably  still 
held  by  the  State  as  sovereign.  Chapter  712  (HB  492) 
authorizes  each  board  of  county  commissioners  to  levy 
a  tax  not  exceeding  5c  on  the  $100  valuation  to  finance 
the  county's  share  of  the  cost  of  such  discovery  activities. 

Chapter  683  makes  the  Director  of  Administration  the 
agent  of  the  State  to  receive  service  of  process  in  all 
legal  proceedings  brought  by  or  against  the  State 
with  respect  to  state  lands.  All  legal  proceedings  on  be- 
half of  the  State  or  its  agencies  with  respect  to  state 
lands  or  the  condemnation  of  land  must  henceforth  be 
brought  by  the  Attorney  General  upon  complaint  of  the 
Director  of  Administration. 

Extensive  changes  are  made  in  the  substantive  rights, 
of  the  State  and  of  riparian  owners  with  respect  to  land 
created   by   the   filling-in   of   navigable  waters,   generally 
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to  the  advantage  of  private  landowners.  Procedures  for  ob- 
taining easements  to  make  fills  in  navigable  waters  are  es- 
tablished, but  such  filling  may  not  impede  navigation  or 
other   public   use  of   such   waters. 

Provision  is  made  for  the  relaxation  of  central  con- 
trol of  certain  types  of  small-scale  real  estate  business, 
by  permitting  the  Governor  and  Council  of  State  to  dele- 
gate to  state  agencies  authority  to  negotiate  for  them- 
selves certain  classes  of  lease,  right-of-way,  and  ease- 
ment transactions  which  must  otherwise  be  handled  for 
them  by  the  Department  of  Administration. 

State  Legislative  Building 

While  the  General  Assembly,  after  a  good  deal  of 
argument,  concurred  in  the  recommendation  for  construc- 
tion of  a  long-needed  state  legislative  building  to  house 
the  General  Assembly  and  its  committees  and  employees, 
it  reduced  the  amount  appropriated  for  the  purpor-e 
from  the  $7  million  suggested  by  the  Reorganization 
Commission  to  84. 5  million  [Chapter  1039  (SB  352)]. 
The  lower  figure  had  been  recommended  by  the  Governor 
and  Advisory  Budget  Commission,  and  will  be  provided 
from  bonds  issued  on  authority  of  the  General  Assembly. 
A  seven-member  State  Legislative  Building  Commission 
was  created  [Chapter  938  (HB  35)]  to  oversee  the  loca- 
tion, planning,   and  erection  of  the  proposed   structure. 

This  subject  is  discussed  at  greater  length  in  the  open- 
ing article   in   this   issue. 

Succession   to  State   Office 

Concerned  with  the  need  for  insuring  continuity  of 
government  through  provision  for  orderly  succession  to 
office,  especially  under  emergency  conditions  of  various 
types,  the  Reorganization  Commission  offered  two  bills 
to  fill  that  need.  Additional  bills  on  the  same  subject 
came   from   other   sources. 

Chapter  285  (HB  24).  drafted  by  the  Commission, 
provides  that  where  the  Governor  is  authorized  by 
statute  to  appoint  to  fill  a  vacancy  in  an  office  in  the 
executive  branch  of  state  government,  he  may  also  ap- 
point an  acting  or  interim  officer  to  serve  during  the  in- 
capacity of  the  regular  officer  or  during  his  continued 
absence,  or  during  the  existence  of  a  vacancy  in  the 
office  and  pending  the  appointment  of  a  successor  to  serve 
out  the  unexpired  term.  Such  an  acting  officer  would, 
during  the  period  he  serves,  have  all  of  the  powers  and 
duties  of  the  regular  officer  whose  place  he  fills.  To  the 
Governor  is  given  the  authority  to  determine  when  one 
of  his  appointees  is  physically  oi  mentally  incapable  of 
performing  his  duties  so  that  an  acting  successor  mzy 
be  appointed ;  the  Governor  also  determines  when  such 
incapacity  has  ceased  and  the  regular  officer  may  resume 
his  post. 

Chapter  273  (HB  351),  which  was  not  a  Reorganiza- 
tion Commission  bill,  authorizes  the  Commissioner  of 
Banks,  with  the  Governor's  approval,  to  appoint  a 
deputy  commissioner  whom  the  Commissioner  may  re- 
move at  his  discretion.  The  Commissioner  may  delegate 
to  the  deputy  commissioner  authority  to  act  on  his  be- 
half. In  case  of  the  absence,  death,  resignation,  dis- 
ability, or  disqualification  of  the  Commissioner  of  Banks, 
his  powers  and  duties  would,  according  to  this  act,  de- 
volve upon  his  deputy.  However,  since  Chapter  285  (dis- 
cussed above)  was  ratified  four  days  after  Chapter  273, 
the  former   act    m  -peal   the   conflicting   provisions   of 

the  latter.  If  so  the     rovernor,  and  not  the  Commissioner 


of  Banks,  would  designate  the  acting  successor  to  serve 
in  case  of  the  Commissioner's  absence,  death,  resigna- 
tion,   or   disability. 

The  second  Reorganization  Commission  proposal,  Chap- 
ter 284  (HB  23),  applies  only  to  those  executive  heads 
of  state  agencies  and  institutions  regularly  appointed  by 
a  board  or  commission.  It  empowers  any  such  board  or 
commission  to  appoint  an  acting  or  interim  executive 
head  of  its  agency  or  institution  to  serve  during  the 
incapacity  of  the  regular  officer,  during  his  continued 
absence,  or  during  a  vacancy  in  the  office  and  pending 
selection  of  a  successor  to  serve  for  the  unexpired  term. 
Such  boards  and  commissions  are  also  empowered  to 
determine  when  the  executive  heads  of  the  agencies  they 
govern  are  physically  or  mentally  incapable  of  carrying 
on  their  duties,  and  when  the  capacity  of  such  officers 
has  been  restored. 

An  additional  feature  of  Chapter  284  amended  G.  S. 
166-6  to  empower  the  Governor,  upon  the  declaration  of 
war  by  Congress  or  when  the  Governor  and  Council  of 
State  find  imminent  danger  of  hostile  attack  on  the  State, 
to  appoint  acting  heads  of  state  agencies  and  institutions 
ordinarily  chosen  by  a  board  or  commission.  A  subse- 
quently ratified  act,  Chapter  337  (SB  88),  entirely  re- 
wrote G.  S.  166-6  but  did  not  bring  forward  the  pro- 
visions added  to  that  section  by  Chapter  284;  therefore 
those  provisions  would  appear  to  have  been  repealed  by 
Chapter   337. 

The  proposed  Constitution  (SB  99,  HB  226)  included 
provisions  resolving  questions  of  succession  to  the  gov- 
ernorship and  other  constitutional  offices  and  fixing  (or 
authorizing  the  legislature  to  fix)  responsibility  for  the 
determination  of  issues  of  official  incapacity.  These  pro- 
visions went  down  with  the  collapse  of  the  whole  effort 
at   constitutional    revision. 

Utilities   Commission 

One  of  the  few  instances  in  which  the  Reorganization 
Commission  failed  to  win  full  acceptance  of  its  proposals 
came  in  the  refusal  of  the  General  Assembly  to  reduce 
the  size  of  the  Utilities  Commission  from  five  to  three 
members  and  to  give  the  Commissioners  the  same  retire- 
ment benefits  as  are  enjoyed  by  Superior  Court  Judges. 
The  Reorganization  Commission's  bills,  SB  55  and  HB 
125,  were  not  reported  out  of  committee  in  either  house 
because  of  legislative  opposition  to  the  reduction  in 
size   of  the   Utilities   Commission. 

A  bill  subsequently  introduced  and  enacted  as  Chap- 
ter 1319  (HB  388)  does  give  all  five  Commissioners  six- 
year  terms  (previously  three  of  them  served  six-year 
terms  and  two  served  four-year  terms)  and  brings  their 
salaries  up  to  the  level  of  those  of  Superior  Court 
Judges  ($12,000  a  year),  but  does  not  directly  tie  the 
compensation  of  Commissioners  to  the  pay  scale  of  the 
judges  as  the  Reorganization  Commission  proposed.  II 
also  prohibits  the  practice  of  law  by  Commissioners. 
Floor  amendments  removed  all  provisions  for  special  re- 
tirement benefits  for  Utilities  Commissioners,  leaving 
them  on  the  same  footing  as  other  state  employees  in 
this  respect. 

Bills  not  sponsored  by  the  Reorganization  Commission 
sought  to  give  members  of  the  Industrial  Commission 
the  same  retirement  benefits  as  Superior  Court  Judges 
(SB  326)  and  the  same  pay  as  members  of  the  Utilities 
Commission    (SB   488)  ;    both  failed   of   enactment. 
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Chapter  400  (SB  56)  embodies  the  Reorganization 
Commission's  recommendation  for  clarification  of  tho 
statutory  statement  of  the  duties  of  the  Assistant  At- 
torney General  assigned  to  aid  the  Utilities  Commission. 
An  amendment  was  added  in  the  course  of  legislative 
consideration  providing  that  where  the  Attorney  Gen- 
eral intervenes  in  a  proceeding  and  the  Utilities  Com- 
mission finds  that  there  may  be  a  conflict  between  the 
position  of  the  Commission  and  that  of  the  Attorney  Gen- 
eral, the  Commission  may  (with  the  Governor's  approval) 
employ  private  counsel  to  represent  it.  One  object  of  this 
amendment  is  to  avoid  the  infrequent  situations  where  rep- 
resentatives of  the  Attorney  General's  office  find  them- 
selves on  opposing  sides  in  the  same  case  on  appeal  from 
the  Utilities  Commission  to  the  courts,  one  attacking  the 
Commission's  order  and  the  other  defending  it. 
Public   Records  Management 

Recommended  as  a  means  of  orderly  dealing  with  the 
problem  of  overflowing  files  of  records  in  state  offices, 
Chapter  68  (HB  26)  clarifies  and  fixes  in  the  State  De- 
partment of  Archives  and  History  sole  authority  to  con- 
duct for  state  agencies  a  records  management  program, 
including  operation  of  a  records  center  or  centers  and  a 
centralized  microfilming  program,  activities  which  that 
Department  has  carried  on  for  some  years.  The  program 
involves  the  transfer  of  semi-current  records  from  state 
offices  to  the  records  center,  where  they  are  retained  for 
prescribed  periods  and  then  destroyed  or  transferred  to 
the   Archives   for   permanent  preservation. 

The  obligation  of  public  officials  to  aid  the  Depart- 
ment of  Archives  and  History  in  preparing  inventories 
of  records  in  their  custody  and  schedules  governing  re- 
tention or  disposal  of  such  records,  and  the  correspond- 
ing duty  of  the  Department  to  provide  filing  space  for 
semi-current  records  and  for  non-current  records  of 
permanent  value,  are  made  matters  of  law  rather  than 
preference. 
Interstate    Cooperation 

Chapter  137  (HB  25),  prepared  by  the  Reorganization 
Commission,  does  three  things:  It  abolishes  the  inactive 
Governor's  Committee  on  Interstate  Cooperation.  It  re- 
duces the  membership  of  the  Commission  on  Interstate 
Cooperation  from  19  to  nine  members.  It  amplifies  the 
statutory  statement  of  the  duties  of  the  Commission 
to  require  it  to  study  and  advise  the  Governor  and  the 
General  Assembly  concerning  interstate  compacts  and 
studies,  publications,  and  services  available  from  inter- 
state service  agencies  and  of  interest  to  North  Carolina, 
and  to  attend  and  report  on  appropriate  regional  ar.d 
national  conferences  considering  interstate  problems  of 
concern  to  this  State. 
Turnpike    Authorities 

The  Carolina-Virginia  Turnpike  Authority  and  the 
North  Carolina  Turnpike  Authority,  created  in  the  first 
years  of  the  decade  to  build  toll  roads  but  inactive  since 
early  blighting  of  the  hopes  for  such  roads  in  this  part 
of  the  country,  were  abolished  by  Chapter  25  (HB  27). 
State   Planning    Board 

The  State  Planning  Board,  active  during  the  depres- 
sion years  and  again  immediately  after  World  War  II 
but  dormant  for  the  last  12  years,  was  abolished  by 
Chapter    24    (HB    22). 

State  Board  of  Alcoholic  Control 

The   only   recommendation    of    che    Commission    on    Re- 


organization of  State  Government  which  got  nowhere 
at  all  called  for  the  creation  of  the  post  of  Director  of 
Alcoholic  Control.  The  Director,  chosen  for  a  four-year 
term  by  the  State  Board  of  Alcoholic  Control  with  the 
Governor's  approval,  would  have  assumed  the  adminis- 
trative duties  now  performed  by  the  Chairman  of  the 
Board,  while  the  Chairman  would  have  become  a  parL- 
time  officer  as  are  the  other  two  Board  members.  The 
object  was  to  separate  the  policy-making  functions, 
which  would  have  stayed  with  the  Board,  from  the  purely 
administrative  functions,  which  would  have  been  per- 
formed by  the  Director  under  the  Board's  supervision. 
Legislative  reaction  to  this  change  was  so  unfriendly 
that  the  bill  to  implement  it  was  never   introduced. 

Nor,  for  the  same  reason,  was  legislation  introduced 
to  carry  out  the  Governor's  recommendation  for  enlarge- 
ment of  the   Board  to  five  members. 

New   Agencies    Created 


In  addition  to  the  Department  of  Water  Resources 
and  the  State  Legislative  Building  Commission,  previous 
ly  mentioned,  the  1959  General  Assembly  established 
about  a  dozen  new  state  agencies  to  serve  a  variety  of 
ends  ranging  from  the  development  of  atomic  energy 
to    the   preservation   of   eighteenth  century   buildings. 

The  Atomic  Energy  Committee,  created  by  Chapter 
481  (SB  253),  consists  of  32  members  appointed  by  the 
Governor  for  six-year  overlapping  terms  and  three  ix 
officio  members.  This  group  is  given  the  duty  of  advising 
on  and  coordinating  the  development  and  regulatory  ac- 
tivities of  the  State  relating  to  atomic  energy,  including 
cooperation  with  the  federal  government  and  with  other 
states. 

A  seven-member  Advisory  Committee  on  Aviation,  to 
be  appointed  by  the  Governor,  was  established  by  Reso- 
lution 70  (HR  1071)  to  advise  the  Governor  "respecting 
various   aviation   problems." 

The  much-debated  Firemen's  Pension  Fund  will  be 
governed  by  a  Board  of  Trustees  composed  of  two  ex 
officio  members  and  three  appointees  of  the  Governoi 
[Chapter   1212    (HB   690)]. 

The  State's  two  dozen  occupational  licensing  boards 
were  joined  by  yet  another,  the  State  Board  of  Sani- 
tarian Examiners,  which  will  control  certification  or 
licensing  of  sanitarians  and  may  revoke  or  suspend 
certificates  of  sanitarians  for  misconduct  [Chapter  1271 
(HB   755)]. 

The  North  Carolina  Stadium  Authority  was  created 
by  Chapter  917  (HB  918)  to  construct  and  operate  a 
giant  stadium  on  or  near  the  State  Fair  Grounds.  This 
activity  will  be  financed  by  the  issuance  of  tax-free  reve- 
nue  bonds. 

The  Research  Triangle  Planning  Commission  was  add- 
ed to  the  complex  of  organizations  already  engaged  in 
promoting  that  enterprise  by  Chapter  642  (HB  590), 
and  will  prepare  plans  for  the  orderly  and  economical 
development   of  the   Research   Triangle   area. 

Chapter  993  (SB  430)  creates  the  East  Carolina  Air- 
port Authority  as  a  vehicle  for  the  joint  effort  of  eastern 
counties  and  municipalities  in  establishing  and  operating 
an  airport  to   serve  that  area. 

Even  as  the  State  prepares  to  observe  the  centenary 
of  the  Civil  War,  it  was  found  necessary  to  extend  the 
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life  of  the  Confederate  Woman's  Home  at  Fayetteville  for 
another  decade    [Chapter  222    (HB   187)]. 

The  current  high  interest  in  matters  historical  gave 
rise  to  four  new  commissions.  The  Historic  Bath  Commis- 
sion of  18  members  (15  appointed  by  the  Governor)  is 
authorized  to  acquire  title  to,  restore,  and  maintain  his- 
toric properties  in  and  near  the  Town  of  Bath,  oldest 
town  in  the  State  [Chapter  1005  (HB  257)].  The  John 
Motley  Morehead  Commission  will  acquire,  restore,  and 
maintain  "Blandwood,"  the  Greensboro  residence  of  Gov- 
ernor Morehead  [Chapter  1308  (HB  1276)].  Programs 
commemorating  this  State's  role  in  the  Civil  War  will 
be  planned  and  conducted  by  the  North  Carolina  Con- 
federate Centennial  Commission  [Chapter  323  (SB  185)]. 
The  Carolina  Charter  Tercentenary  Commission  will 
plan  a  program  of  celebration  over  the  granting  of  the 
Carolina   Charter   of    1663    [Chapter   1238    (SB    201)]. 

A  proposal  (SB  413)  for  the  establishment  of  a  Com- 
mercial Fisheries  Commission,  to  which  would  have  been 
transferred  the  functions  of  the  Department  of  Con- 
servation and  Development  relating  to  the  promotion  and 
regulation  of  commercial  fishing,  died  in  committee;  how- 
ever, the  Reorganization  Commission  was  specifically  di- 
rected to  study  the  need  for  such  an  independent  agency 
[Resolution  71  (HR  1085)].  The  suggested  Advisory 
Committee  for  the  Blind  to  advise  on  policy  and  pro- 
cedural matters  state  agencies  administering  programs 
for  the  blind  died  in  a  Senate  committee    (SB  220). 

Other    Reorganization    Measures 

The  long-heralded  bill  (HB  260)  to  double  the  size 
of  the  present  seven-member  State  Highway  Commis- 
sion and  to  return  to  the  practice  of  appointing  each 
Commissioner  from  a  different  district  rather  than  from 
the  State  at  large,  a  move  strongly  opposed  by  the  admin- 
istration, failed  on  its  second  reading  in  the  House.  HR 
62,  calling  for  a  study  commission  to  examine  and  make 
recommendations  on  the  relative  merits  of  the  present 
seven-member  Highway  Commission,  chosen  without  ref- 
erence to  residence  and  committed  to  the  statewide  con- 
cept of  Commission  responsibility,  versus  the  old  four- 
teen-member  Commission  with  each  Commissioner  ap- 
pointed from  a  division  and  exercising  considerable  au- 
thority over  highway  policies  within  his  division,  had 
been  adopted  by  the  House  earlier  but  never  got  out  of 
committee  in  the   Senate. 

The  bill  (HB  411)  to  abolish  the  Department  of  Ad- 
ministration made  a  loud  splash  but  left  no  ripples  to 
mark  its  final  resting  place  in  the  House  Committee  on 
State   Government. 

An  informal  proposal  early  in  the  session  for  the  sub- 
stitution of  a  Comptroller  for  the  present  State  Auditor 
was  apparently  the  stimulus  for  HB  580,  which  would 
have  increased  the  authority  of  the  Auditor  by  empower- 
ing him  to  prevent  unauthorized  expenditure  of  funds, 
prescribe  all  systems  of  accounts  for  state  agencies  (in 
cooperation  with  the  Department  of  Administration),  and 
approve  the  purchase  of  all  new  accounting  equipment. 
It  failed  to  emerge  from  a  House  committee. 

Chapter  326  (HB  322)  is  the  product  of  a  compromise 
reached  between  the  University  of  North  Carolina  Trustees 
and  the  State  Board  of  Higher  Education  after  a  lengthy 
public    hassle    over   the    proper    authority    of    the    latter- 


agency  with  respect  to  the  University.  While  it  makes 
several  changes  in  the  statutes  prescribing  the  authority 
of  the  Board  of  Higher  Education,  it  is  still  a  matter 
of  argument  between  the  contending  parties  as  to  whether 
the  changes  in  fact  reduce  the  authority  of  the  Board 
significantly.  It  does  eliminate  the  authority  of  the 
Board  to  require  abandonment  by  any  institution  of  any 
existing  educational  activity  over  the  institution's  pro- 
test, except  with  specific  legislative  approval. 

The  proposal  (HB  837)  to  bring  the  State  Superin- 
tendent of  Public  Instruction  more  clearly  under  the 
policy  supervision  of  the  State  Board  of  Education  failed 
early  in  its  career,  as  did  the  attempt  (HB  925)  to  re- 
quire that  one-third  of  the  members  of  the  Textbook 
Commission  be  non-educators.  HB  983,  which  was  not 
reported  by  a  House  committee,  would  have  by  statute 
designated  the  Lieutenant-Governor  ex  officio  Chairman 
of  the  State  Board  of  Education,  although  the  Con- 
stitution specifically  gives  the  Board  the  power  to  elect 
its  own  Chairman    [Article  IX,   Section  8]. 

The  bill  (HB  876)  implementing  the  recommendations 
of  a  special  study  commission  on  selecting  trustees  of 
the  University  of  North  Carolina  by  allowing  the  Gov- 
ernor to  appoint  one-fifth  of  the  100  trustees  (subject  to 
confirmation  by  tne  General  Assembly)  sleeps  ureamless- 
ly  in  a  House  committee  pigeonhole. 

As  will  be  noted  at  greater  lengUi  later  in  this  article, 
a  Department  of  Civil  Defense  was  substituted  for  the 
former  Civil  Deiense  Agency   [Chapter  337    (SB  88)]. 

Among  the  more  controversial  measures  of  the  1959 
session  was  Chapter  1292  (HB  1111),  which  empowers 
the  North  Carolina  Milk  Commission,  whenever  it  finds 
after  hearing  and  investigation  that  "an  impending 
marketing  situation  threatens  to  disrupt  or  demoralize 
the  milk  industry  in  any  milk  marketing  area  or  areas," 
to  establish  minimum  prices  at  which  milk  may  be  re- 
tailed in  such  areas.  The  Commission  has  had,  since  its 
creation  in  1953,  authority  to  fix  prices  paid  to  milu 
producers  for  their  product,  but  power  to  fix  retail 
milk   prices   has    heretofore   been    denied   it. 

The  tremendous  growth  in  the  popularity  of  boating 
posed  the  need  for  Chapter  1064  (HB  773),  which  estab- 
lishes a  system  for  licensing  and  regulating  the  opera- 
tion of  motor  boats  on  the  waters  of  the  State  and  gives 
the  Wildlife  Resources  Commission  the  duty  of  admin- 
istering these  new  functions.  This  act  is  dealt  with  in 
greater  detail  in  the  article  on  "Wildlife  Enforcement." 

The  State  Ports  Authority  was  increased  in  size  from 
seven  to  nine  members  by  Chapter  523  (HB  522).  This 
act  also  subjects  real  property  transactions  of  the  Au- 
thority to  approval  by  the  Governor  and  Council  of  State, 
although  the  Authority  is  authorized  to  take  and  con- 
vey title  to  real  property  in  its  own  name,  rather  than 
in   the  name  of  the  State. 

Chapter  446  (HB  463)  is  a  precautionary  measure 
reenacting  the  statutes  creating  the  Ports  Authority  and 
prescribing  its  powers  to  the  extent  that  they  were  re- 
pealed by  Chapters  269  or  584  of  the  1957  Session  Laws. 
Those  acts  created  the  Department  of  Administration  and 
established  uniform  procedures  for  handling  state  land 
transactions. 

An    Insurance   Commission,   composed    of    the    Commh- 
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sioner  of  Insurance  and  four  part-time  members  appointed 
by  the  Governor  and  charged  with  the  principal  duty  of 
approving  proposed  insurance  rating  schedule  changes, 
would  have  been  set  up  by  SB  335.  That  bill  got  an 
unfavorable  report   in  the   Senate. 

SB  408,  killed  by  a  House  committee,  would  have  given 
the  petitioner  seeking  judicial  review  of  any  administra- 
tive decision  under  G.  S.  143,  Article  33,  the  option  of 
filing  his  petition  in  the  Superior  Court  of  Wake  County 
or  in  the  Superior  Court  of  the  county  of  his  residence. 
Now  the  petition  must  be  filed  in  Wake  County  unless 
the  decision  came  up  on  appeal  to  a  state  agency  after 
initial  decision  by  a  local  agency. 

State    Purchasing,    Property,    and    Funds 

Purchasing 

Chapter  172  (HB  224)  raises  from  $2,000  to  $2,500 
the  maximum  price  which  may  be  paid  for  a  motor  ve- 
hicle (other  than  a  truck)  by  the  State  without  prior 
approval  of  the  Governor  and   Council   of  State. 

Purchases  and  leases  of  supplies,  materials,  and  equip- 
ment by  the  State  and  its  agencies  and  subdivisions 
from  the  United  States  or  from  any  governmental  agency 
in  the  United  States  are  exempted  by  Chapter  910  (HB 
452)  from  the  statutory  requirements  governing  both 
formal  and  informal  contract  letting. 

Advertisements  for  bids  required  by  G.  S.  143-129 
must,  under  Chapter  392  (HB  479),  be  so  published 
that  at  least  seven  full  days  will  elapse  between  date  of 
publication  and  date  of  opening  bids.  Under  the  same 
act,  where  three  competitive  bids  have  not  been  receive  1 
from  responsible  bidders  following  advertisement  as  re- 
quired by  G.  S.  143-129,  readvertisement  must  be  made. 
If  the  required  three  bids  are  not  then  forthcoming,  the 
contract  may  be  let  to  the  lowest  responsible  biddet, 
though  his  be   the  only  bid. 

Chapter  1328  (HB  1057)  requires  that  on  all  public 
construction  contracts  (except  contracts  for  construc- 
tion of  roads,  bridges,  and  their  approaches),  the  balance 
due  the  prime  contractor  must  be  paid  in  full  within  45 
days  after  unconditional  acceptance  of  the  job  by  the 
owner,  certification  of  completion  by  the  architect,  or 
occupancy  and  use  by  the  owner.  If  final  payment  is  not 
then  made,  the  prime  contractor  is  entitled  to  6%  in- 
terest per  annum  on  the  balance  due,  beginning  the  46th 
day. 

Under  HB  659  (which  received  an  unfavorable  report 
in  the  House),  heads  of  state  agencies  and  institutions 
would  have  been  allowed  to  make  purchases  from  sup- 
pliers other  than  those  awarded  state  contracts,  when- 
ever the  quality  and  price  of  items  on  state  contract  could 
be  equalled  or  bettered. 
Property 

Chapter  182  (SB  138)  permits  any  state  agency  or 
institution  insured  by  the  State  Property  Fire  Insurance 
Fund  to  secure  through  the  Fund  sprinkler  leakage  in- 
surance, premiums  for  which  must  be  paid  by  the  re- 
questing agency.  Losses  so  covered  will  be  paid  out  of 
the  Fire  Insurance  Fund  as  are  fire  losses. 

All  state  agencies  and  institutions  are  required  by 
Chapter  1248  (SB  470)  to  acquire  liability  insurance 
on  all  state-owned  motor  vehicles  under  their  control. 
Chapter   1326    (HB   950)    imposes   a   like  requirement  on 


the   General  Services   Division,   which  operates   a  central 
motor  pool  for  Raleigh  agencies. 

Under  HB  282,  the  State  Property  Fire  Insurance 
Fund  would  have  extended  its  operations  to  include 
fidelity  and  surety  bonding  of  state  employees,  with  the 
cost  to  be  prorated  among  the  participating  agencies, 
and  fidelity  and  surety  policies  now  in  force  would  have 
been  cancelled,  'this  bill  was  dealt  an  unlavorable  re- 
port by  a  House  committee. 
Funds 

Henceforth,  state  and  local  public  funds  may  be  in- 
vested in  securities  ol  federal  home  loan  banks  by  author- 
ity ox  onapter  iuu9  (tin  944;.  investment  01  iunus  of  the 
Local  uovexnmeiitai  .n,mpiu.yees'  KetuemeM  Ostein  and 
01  tne  leucneis  anu  S3ta.ce  employees'  Jxetirement  toys- 
lem  m  snares  oi  any  uuiiuing  anu  loan  association  or- 
gamzeu  turner  iNurtn  i^arouna  law  or  any  ieueiai  savings 
anu  loan  association  witn  us  principal  omce  in  tnis 
btate  was  uppioved  by  cnapter  liar  (,&£>  boy)  to  tne 
extent    tnat    sucn    investments    are    leuerauy    insured. 

National    Guard 

Numerous  cnanges,  many  of  tnem  of  a  minor  or  clari- 
fying cnaracter,  were  maue  in  tne  statutes  governing 
tne  organization  anu  discipline  01  tne  iNationai  uuard 
by  unapter  ziS  (tin  yjj.  ine  quanncations  lor  tne 
omce  01  Adjutant  ueneral  were  raised  to  require  at 
least  five  years  commissioned  service  in  active  status  in 
any  united  otates  armed  iorces  component,  ine  Aujut- 
ant  Ueneral  is  autnonzed  to  appoint  an  assistant  ad- 
jutant general  lor  air  national  guard,  and  tne  new  post 
may  carry  tne  rank  01  brigauier  general,  beveral  changes 
have  tne  general  purpose  of  coniornung  the  organization 
and  procedures  of  tne  Guard  more  closely  to  those  of 
tne  armed  iorces  of  the  United  istates. 

Guardsmen  incurring  disease  wnile  on  active  duty 
suppressing  domestic  disorder  or  repelling  invasion  are 
allowed  the  pay  of  their  grade  or  rank  during  inability 
to  pursue  their  regular  occupations,  and  Chapter  703 
(HB  1062)  extends  the  same  benefits  to  Guardsmen  in- 
jured  unoer   like    circumstances. 

The  annual  expense  allowance  to  federally  recognized 
National  Guard  units  was  raised  from  $1,500  to  $3,000 
by    Chapter    421    (HB    377). 

Chapter  453  (SB  287)  gives  National  Guardsmen, 
when  called  out  by  the  Governor  under  his  constitu- 
tional authority,  limited  power  of  arrest — a  power  which 
they  already  had  on  such  occasions,  according  to  the 
North  Carolina   Supreme   Court. 

Civil  Defense 

The  State  Civil  Defense  Agency  was  reconstituted  by 
Chapter  337  (SB  88).  A  Department  of  Civil  Defense 
was  established  under  a  Director  of  Civil  Defense,  who 
is  appointed  by  and  responsible  to  the  Governor.  The 
former  Council  of  Civil  Defense,  the  governing  author- 
ity of  the  Civil  Defense  Agency,  has  been  abolished.  A 
Civil  Defense  Advisory  Council  will  advise  the  Governor 
and  Director,  on  request,  regarding  civil  defense  matters. 

The  conditions  giving  rise  to  the  emergency  powers 
of  the  Governor  were  broadened  to  include  not  only  the 
occurrence  or  imminent  likelihood  of  enemy  attack  on 
the  United  States,  but  the  occurrence  of  a  natural   dis- 


8 


Popular  Government 


aster  of  major  proportions.  These  conditions  may  be 
found  by  the  Governor  and  Council  of  State  or  by  reso- 
lution  of   the   General   Assembly. 

The  Governor's  emergency  powers  are  themselves  ex- 
tended to  include  the  power  to  assume  direct  operational 
control  over  state  civil  defense  forces,  to  take  property 
for  civil  defense  purposes  (with  compensation  to  the 
owneis),  to  evacuate  the  population  of  any  stricken  or 
threatened  area  and  provide  for  their  care,  to  relieve  any 
public  officer  with  administrative  responsibilities  under 
the  Civil  Defense  Act  for  willful  failure  to  obey  any 
order  or  regulation  adopted  pursuant  to  that  act,  and 
to  establish  a  system  of  economic  controls  over  all  re- 
sources,  materials,  and  services   in  the  State. 

Chapter  337  also  re-enacts  the  Emergency  Wai  Powers 
Act  of  1943  (formerly  GS  147-33.1  to  147-33.7),  which 
expired    by    limitation    in    1957. 

Occupational   Licensing 

The  General  Assembly  of  1959  acted  on  a  score  of 
bills  affecting  the  occupational  licensing  area.  Only  one 
of  these  bills  dealt  with  more  than  a  single  licensing 
board. 

Perhaps  of  greatest  interest  is  the  act  [Chapter  1271 
(HB  755)]  creating  the  State  Board  of  Sanitarian 
Examiners.  It  will  consist  of  six  persons  appointed  by 
the  Governor  for  four-year  overlapping  terms  (fcur 
sanitarians,  one  local  health  director,  and  one  public 
spirited  citizen),  plus  three  ex  officio  members  (the 
State  Health  Director  or  his  representative,  the  Dean 
of  the  School  of  Public  Health  of  the  University  or  his 
representative,  and  the  Director  of  the  Division  of  Sani- 
tary   Engineering   of   the   State   Board   of    Health). 

The  main  duties  of  the  Board  will  be  to  certify  as 
registered  sanitarians  applicants  who  meet  the  educa- 
tional and  other  requirements  established  by  the  act, 
and  to  exercise  disciplinary  authority  over  registered 
sanitarians.  This  act  is  discussed  in  more  detaii  in  the 
article  concerning  "Public   Health." 

Changes  were  made  in  the  statutory  qualifications  for 
licensing  osteopaths  [Chapter  705  (SB  217)],  certifind 
public  accountants  [Chapter  1188  (SB  418)],  land  sur- 
veyors [Chapter  1236  (SB  64)],  optometrists  [Chapter 
464  (HB  527)],  physical  therapists  [Chapter  630  (SB 
289)],  veterinarians  [Chapter  744  (HB  718)],  and  re- 
frigeration examiners  [Chapter  1206  (HB  476)].  In  sev- 
eral instances  the  changes  appear  to  relax  previously 
existing  requirements  to  some  extent,  particularly  as  to 
the  licensing  of  persons  coming  to  North  Carolina  from 
other   states   where   they  have   been   licensed   to   practice. 

Chapter  1282  (HB  1003)  provides  that  when  the  Coun- 
cil of  the  North  Carolina  State  Bar  orders  a  hearing  on 
charges  against  a  member  of  the  bar  and  the  lawyer 
charged  so  requests,  the  Council  must  advise  the  Su- 
preme Court,  which  must  designate  a  Trial  Committee 
of  three  or  more  practicing  lawyers  to  hear  the  cause. 
Thus  an  alternative  forum  is  available  to  lawyers  who 
do  not  wish  charges  against  them  to  be  heard  by  a  com- 
mittee of  the  Council.  If  the  accused  resides  outside 
the  state,  hearings  must  be  held  in  Wake  County.  The 
act  is  inapplicable  to  causes  which  had  already  be^n 
heard  before  a  trial  committee  or  which  were  pending 
on   appeal  to   the  courts  when  the  act  was  ratified. 

As  introduced,  HB  1003  would  have  eliminated  the 
present   right   of   an   accused    attorney   t     have   his   case 


heard  before  a  jury  upon  appeal  from  the  Council  or 
Trial  Committee  to  the  Superior  Court,  and  would  have 
required  the  appeal  to  be  heard  instead  by  the  judge 
sitting  without  a  jury.  It  would  also  have  made  the 
finding;  of  fact  by  the  Trial  Committee  or  the  Council 
conclusive  upon  the  court  if  supported  by  evidence, 
limiting  the  appeal  to  matters  of  law  or  legal  inference. 
The  present  requirement  that  rules  made  by  the  Council 
or  its  committee  for  the  hearing  of  cases  conform  to 
rules  governing  hearings  before  referees  in  compulsory 
references  would  also  have  been  eliminated.  These  fea- 
tures were  all  stricken  from  the  bill  in  the  House. 

To  the  boards  subject  to  the  Uniform  Revocation  of 
Licenses  Act  was  added  the  State  Board  of  Refrigera- 
tion Examiners  by  Chapter  1207    (HB  477). 

All  licensing  boards  are  authorized  by  Chapter  1012 
(HB  820)  to  bring  their  employees  under  the  Teachers' 
and  State  Employees'  Retirement  System,  the  boards 
paying  the  employer's  contributions  and  collecting  the 
employee's  contributions  from  their  participating  em- 
ployees. 

Among  the  measures  which  failed  to  complete  the 
legislative  journey  were  SB  96,  which  would  have  broad- 
ened the  statutoiy  definition  of  "structural  pest  con- 
trol" for  licensing  purposes;  SB  31,  which  sought  to 
raise  from  820,000  to  §30,000  the  maximum  value  of 
buildings  or  structures  which  can  be  erected  by  persons 
not  licensed  as  general  contractors;  HB  514,  strength- 
ening licensing  requirements  for  barbers,  barber  shops, 
and  barber  schools;  HB  541.  broadening  the  grounds  for 
refusal  or  revocation  of  pharmacists'  licenses;  and  HB 
542,  raising  the  standards  governing  the  licensing  of 
pharmacies. 

New    Studies    Authorized 

Interim  study  commissions  continued  to  enjoy  a  high 
level  of  popularity  with  the  General  Assembly,  although 
the  fact  that  only  eight  such  groups  were  created  out 
of  15  proposed  indicates  the  exercise  of  considerable 
selectivity  on  the  part  of  the  legislators.  All  commis- 
sions are  to  report  to  the  1961  General  Assembly  except 
as   noted. 

Commissions   Created 

For  the  fourth   time   in  the  last  four  regular   sessions, 
the   General   Assembly  established   a   Commission    on    Re- 
organization   of    State    Government    [Resolution    71     (HR 
1085)].    Appointed    by    the    Governor,    the    nine-member 
Commission  is  directed   to  study   all   state   agencies 
.    .    .    with   the    view   of   determining   whether   or 
not    there    shall    be    a    consolidation,    separation, 
change  or  abolition  of  one  or  more  of  these  sev- 
eral   agencies    ...    in    the    interest   of   more   ef- 
ficient    and     economical     administration. 
Special    directions    are    given    the    Commission    to    study 
the    feasibility    and    advisability    of    creating    a    Commer- 
cial   Fisheries    Commission. 

Another  agency  renewed  for  two  more  years  is  the  Com- 
mission to  Study  the  Cause  and  Control  of  Cancer, 
which  has  been  active  since  1957  [Resolution  78  (HR 
705)].  Composed  of  ten  medical  people  and  ten  laymen 
appointed  by  the  Governor,  the  Commission  will  continue 
the  study   begun   by   its   predecessor. 

Public  schools  proved  the  most  popular  subject  for 
formal  study  during  the  1959-61  biennium,  no  less  than 
three   school   study   commissions   and   one   special   investi- 
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gation  by  the  State  Board  of  Education  being  provided 
for   by   legislative   action. 

Resolution  80  (SR  412)  sets  up  the  Commission  for 
the  Study  of  Teacher  Merit  Pay  and  Public  School 
Curriculum  which  will,  as  the  title  indicates,  inquire 
into  teacher  pay  systems  which  take  account  of  indi- 
vidual capacities  and  study  the  implementation  of  a 
revised  public  school  curriculum.  (Study  of  the  curricu- 
lum itself  has  been  under  way  for  some  time  under 
sponsorship  of  the  State  Board  of  Education.)  Of  tin. 
17  members  of  the  Commission,  five  will  represent  the 
General  Assembly,  five  the  school  profession,  and  five 
the  public;   twc   members  will   serve   ex  officio. 

A  bill  (HB  425),  which  would  have  given  the  board 
of  education  of  any  administrative  unit  the  option  to 
operate  the  public  schools  of  that  unit  on  a  four  quarter 
basis  died  in  a  House  committee,  but  the  thought  behind 
it  lives  on  in  Resolution  72'  (HR  1117),  establishing  the 
Commission  for  the  Study  of  a  Twelve-month  Use  of 
Public  School  Building's  and  Facilities  for  Public  School 
Purposes.  The  Governor  will  appoint  the  five  members 
of  this  agency,  which  will  not  only  make  the  study 
suggested  by  its  title  but  will  evaluate  the  feasibility 
and  practicability  of  an  eleven-year,  ten-month  school 
system. 

The  Commission  to  Study  the  Public  School  Education 
of  Exceptionally  Talented  Children  [Resolution  69  (HR 
973)]  will  investigate  methods  of  discovering  excep- 
tionally talented  children,  of  training  such  children 
within  the  public  school  system,  and  of  mustering  of- 
ficial and  citizen  support  for  such  a  program.  Three  of 
the  members  will  be  nominated  by  the  Speaker  of  the 
House  and  two  by  the  Lieutenant-Governor;  these  five, 
together  with  four  other  persons,  will  be  appointed  by 
the  Governor. 

The  State  Board  of  Education  is  directed  by  Resolu- 
tion 73  (HR  1123)  to  study  teacher  evaluation,  rating, 
and  certification  "with  particular  attention  to  methods 
by  which  some  determination  of  the  degree  of  quality 
exemplified  by  different  persons  may  be  made"  and  re- 
port its  findings  to  the  1961  General  Assembly.  The 
Board  is  further  directed  to  administer  the  National. 
Teacher  Examination  or  equivalent  to  all  applicants  for 
certification  or  for  change  in  certification  in  any  profes- 
sional capacity  within  the  school  system. 

Five  persons  appointed  by  the  Governor  will  make 
up  the  Noruh  Carolina  Grain  Commission  [Resolution 
64  (HR  1041)].  Their  job  will  be  to  study  the  agricul- 
tural loan  programs  for  grain  storage  facilities  and 
the  means  of  developing  maximum  grain  storage  fa- 
cilities in  this  State.  The  resolution  authorizes  the  Com- 
mission, subject  to  approval  by  the  Governor  and  Coun- 
cil of  State,  to  make  the  job  of  chairman  full-time. 

The  practice  if  confining  wild  animals  as  tourist  at- 
tractions and  the  need  for  legislation  correcting  such 
practices  will  be  the  subjects  of  inquiry  by  a  commis- 
sion, three  members  of  which  will  be  appointed  by  the 
Speaker  of  the  House  and  two  by  the  President  of  the 
Senate    [Resolution   79    (HR   1319)]. 

To  inform  itself  on  the  feasibility  of  assisting  the 
counties  in  acquiring  voting  machines,  the  General  As- 
sembly of  1959  created  a  five-member  committee  to  lock 
into  the  matter  and  report  back  in  time  for  legislation 
to   be   enacted    implementing   its   recommendations    [Res- 


olution   21     (SR    68)].    The    bill    (HB    825)     drafted    by 
that  committee  was   reported  unfavorably  in  the   House. 

Commissions    Rejected 

Renewal  of  one  regular  in  the  study  commission  field, 
the  Tax  Study  Commission,  was  refused  by  the  General 
Assembly  (SR  401,  HR  1348,  and  HR  1217).  The  first 
two  resolutions  were  tabled  in  the  Senate;  the  last  was 
not  reported  by  a  House  committee.  The  Commission 
would  have  continued  studies  of  the  revenue  structure 
of  the  State  begun  in   1955. 

The  proposed  Commission  for  the  Study  of  the  Or- 
ganization of  the  State  Highway  Commission  (HR  62) 
was  favored  by  the  House,  but  the  resolution  creating 
it  never  got  out  of  committee   on  the   Senate  side. 

Not  only  was  a  bill  (SB  87)  to  abolish  non-par 
banking  disposed  of  with  unusual  dispatch;  a  proposea 
study  of  the  subject  by  a  special  commission  was  killed 
in  a  House  committee  (HB  1143). 

A  Senate  committee  reported  unfavorably  a  House- 
passed  bill  (HB  1154)  creating  a  Commission  to  Stud;, 
Social  Deviances,  a  bland  term  for  a  variety  of  mental, 
physical,  and  social  ills  ranging  from  alcoholism  and 
prostitution  to  hereditary  defects  and  vagrancy,  all  of 
which  would  have  been  the  subject  of  broad-scale  two- 
year  study  conducted  under  the  supervision  of  the  Com- 
mission. 

Introduced  after  failure  to  get  favorable  action  on 
SB  21,  prohibiting  fire  insurance  companies  licensed  in 
this  State  from  refusing  to  issue  fire  or  extended 
coverage  insurance  on  property  in  any  county  in  the 
State,  SR  407  made  the  grade  in  the  Senate  only  to 
fail  in  a  House  committee.  It  would  have  authorized 
(but  not  required)  the  Governor,  on  recommendation 
of  the  Commissioner  of  Insurance,  to  appoint  a  com- 
mission to  make  a  detailed  study  of  the  marketability  of 
fire,  lightning,  windstorm,  and  extended  coverage  insur- 
ance offered  for  sale  in  this  state,  with  emphasis  on  the 
refusal  of  insurance  companies  to  sell  insurance  to  prop- 
erty owners  "who  may  be  adversely  affected  by  stringent 
underwriting   requirements   of  insurance   companies." 

Introduced  while  it  appeared  that  there  was  a  rea- 
sonable prospect  of  legislative  approval  of  some  sub- 
stantial measure  of  court  improvement  through  consti- 
tutional revision,  HR  1239  offered  an  alternative  to 
action  in  the  form  of  a  State  Judicial  System  Legis- 
lation Drafting  Commission  of  nine  members.  This  group 
would  have  been  given  the  task  of  drafting  legislation 
(not  including  constitutional  changes)  establishing  a 
uniform  inferior  court  system,  an  intermediate  appellato 
court,  and  a  uniform  system  of  jury  commissions,  and  giv- 
ing rule-making  power  to  the  Supreme  Court,  for  con- 
sideration by  the  1961  General  Assembly.  It  was  never 
acted  upon  by  the  House  committee  to  which  referred. 

After  indefinite  postponement  of  bills  calling  for  re- 
vision of  the  Constitution  in  general  and  of  the  court 
system  in  particular,  the  House  adopted  HR  1357  to 
create  a  constitutional  study  committee  composed  of  11 
legislators  to  give  further  consideration  to  the  revision 
of  the  State  Constitution  and  report  to  the  1961  session 
or  to  an  extra  session,  should  one  be  called  to  consider 
constitutional  revision.  The  resolution  was  not  reported 
out  of   the    Senate    Calendar   Committee. 
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Income     Tax     of     Individuals — Withholding     and     Paying 
Estimated    Tax 

Beginning  in  January  1960,  employers  will  be  required 
to  withhold  from  salaries  and  wages  paid  their  em- 
ployees sums  estimated  to  become  due  under  the  North 
Carolina  Income  Tax.  Wages  paid  for  agricultural  labor 
and  domestic  service,  and  a  few  less  familiar  forms  of 
compensation  are  not  to  be  subject  to  withholding.  Or- 
dinarily, employers  are  to  turn  over  their  collections 
to  the  Commissioner  of  Revenue  on  a  quarterly  basis, 
but  transient,  and  seasonal  employers  will  have  to  re- 
port every  month. 

Employers  will  be  required  to  furnish  their  employees 
with  withholding  statements  comparable  with  those  used 
for  Federal  Income  Tax  purposes.  To  obtain  credit  for 
amounts  withheld,  employees  will  have  to  submit  copies 
of  those  withholding  statements  when  they  file  their 
annual  state  income  tax  returns. 

Individuals  receiving  income  from  sources  other  than 
wages  and  salaries,  whether  as  the  sole  source  of  in- 
come or  in  combination  with  salaries  and  wages,  will 
be  required  to  file  declarations  of  estimated  income  by 
April  15,  1960,  and  every  year  thereafter,  and  will  have 
to  pay  the  estimated  tax  in  four  equal  installments:  at 
the  time  of  filing  on  April  15,  on  June  15,  on  September 
15,  and  on  January  15  of  the  next  year.  An  individual 
whose    estimated    gross    income    from    farming    amounts 


to  at  least  two-thirds  of  his  total  gross  income  will  be 
permitted  to  postpone  filing  his  declaration  until  Janu- 
ary 15  of  the  succeeding  taxable  year,  but,  in  such 
a  case,  he  will  have  to  pay  the  full  amount  of  the  tax 
at  the  time  he  files  his  declaration.  [Chapter  1259  (H3 
12)]. 

Miscellaneous 

Public  employees,  State  or  local,  who  are  engaged 
exclusively  in  law  enforcement  or  fire  protection  ac- 
tivities are  forbidden  by  Chapter  742  (HB  118)  to  be 
members  of  any  labor  union  which  is  or  may  become 
affiliated  with  any  national  or  international  union  having 
for  one  of  its  purposes  collective  bargaining  with  gov- 
ernmental employers  over  wages,  hours,  or  other  con- 
ditions of  employment.  All  existing  collective  bargainirg 
agreements  between  any  agency  of  the  State  or  any 
county  or  municipality  and  any  labor  union  are  de- 
clared illegal  and  void.  Violation  of  the  act  is  made 
a  misdemeanor,  punishable  in  the  discretion  of  the  court. 
The  State's  "right  to  work"  law  is  made  inapplicable  to 
State  or  local   employees. 

Under  HB  695,  the  Commissioner  of  Labor  would  have 
been  given  the  duty  of  making  and  enforcing  rules  pro- 
viding for  the  safety  of  railway  employees.  The  bill 
was  reported  unfavorably  by  the  House  Committee  on 
Public  Utilities, 


Commission    on    Reorganization    of 
State    Government 

Governor  Hodges  has  announced  the  appointment 
of  the  following  persons  to  the  Commission  on 
Reorganization   of   State   Government: 

Rep.    George   Uzzell,   Salisbury,    Chairman 
Sen.    Claude    Currie,    Durham 
Sen.  David  J.  Rose,  Goldsboro 
Rep.  David  M.  Britt,  Fairmont 
Rep.  Dwight  M.  Quinn,  Kannapolis 
Rep.   Frank   W.   Snepp,   Charlotte 
Rep.  H.  P.  Taylor,  Jr.,  Wadesboro 
Fred  H.  Weaver,  Chapel  Hill 


North    Carolina    Commission    on 
Interstate    Cooperation 

The  following  persons  have  been  appointed  to  the 
newly-revised  Commission  on  Interstate  Coopera- 
tion : 

Rep.  James   C.   Bowman,   Southport,   Chairman 
Paul   A.   Johnston,   Director   of   Administration 
Malcolm    B.    Seawell,    Attorney    General 
George  Randall,   Chairman,   Board   of  Paroles 
Sen.    Edwin    Duncan,    Sparta 
Sen.  S.  Bunn  Frink,  Southport 
Rep.   Austin  Jones,  West  Jefferson 
Rep.  Herbert  Hardy,  Maury 
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LEGISLATION  OF  INTEREST 
TO  COUNTY  OFFICIALS 

By  David  S.  Evans 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced   in   the  House  and   in    the  Senate. 

[County  officials  will  also  want  to  read  the  articles  on 
"Property  Taxes,"  "Public  Welfare,"  "Public  Health," 
"Public  Schools,"  "Public  Personnel,"  "Election  Laws," 
"Domestic  Relations,"  "Water  Resources,"  "Courts,  Judges, 
and  Related  Officials,"  and  "Law  Enforcement."  Legisla- 
tion  covered    in    those   articles    is    not    discussed   here.] 

County  Finances 

Chapter  250  (HB  270)  authorizes  counties  to  enter 
into  continuing  contracts,  part  or  all  of  which  may  be 
performed  in  an  ensuing  fiscal  year,  if  sufficient  funds 
have  been  appropriated  to  meet  payments  due  in  the  fiscal 
year  in  which  the  contract  is  made.  This  should  be  of 
particular  assistance  to  counties  desiring  to  enter  re- 
valuation contracts  which  will  extend  beyond  the  end  of 
the  current  fiscal  year,  or  desiring  to  lease  office  space 
for  a  period  of  years.  Previously,  such  a  contract  could 
not  legally  be  entered  into  unless  sufficient  funds  were 
appropriated  in  the  then  current  fiscal  year  to  cover  all 
payments  to  become  due  during  the  entire  life  of  the 
contract. 

Chapter  994  (SB  433)  authorizes  a  board  of  county 
commissioners  and  a  sanitary  district  board  to  agree  upon 
a  percentage  (not  to  exceed  5%)  of  the  sanitary  district's 
taxes  which  the  county  may  retain  as  reimbursement  for 
the  expenses  of  levying  and  collecting  the  district's  taxes. 

Chapter  712  (HB  492)  authorizes  boards  of  county 
commissioners  to  levy  a  special  tax  (not  to  exceed  5<*) 
for  mapping  the  county  and  discovery  of  land  not  listed 
for  taxes. 

Chapter  1250  (SB  492)  authorizes  boards  of  county 
commissioners  to  take  action  to  suppress  riots  or  to  handle 
any  extraordinary  breach  of  law  and  order  which  occurs 
or  which  threatens  to  occur  within  the  county.  In  order 
to  meet  the  costs  of  additional  law  enforcement  personnel 
and  equipment  which  may  be  required  under  such  cir- 
cumstances, the  board  is  authorized  to  levy  a  special  tax 
for  the  expenses  thereof,  and  to  issue  bonds  and  notes 
and  levy  property  taxes  for  their  payment. 

Chapter  308  (SB  216)  authorizes  counties  and  munici- 
palities, acting  jointly,  to  issue  bonds  for  developing  a 
water  supply  for  domestic,  municipal,  industrial,  and 
other  purposes.  County  bonds  are  to  be  issued  pursuant 
to  the  County  Finance  Act  except  for  GS  153-80  (bonu 
maturities),  GS  153-82  (consolidated  bond  issues),  and 
GS  153-103  (payment  of  bonded  debt  in  installments). 
This  Act  does  not  permit  the  diversion  of  water  from 
one  watershed  to  another. 

Chapter  445  (HB  310)  levies  a  State  license  tax  of 
$200  on  each  vehicle  used  to  carry  dry  cleaning,  pressing, 


or  laundry  work  to  be  done  by  a  dry  cleaning  or  laundry 
plant  which  has  not  paid  the  state  license  tax.  Counties, 
cities,  and  towns  may  levy  a  license  tax  on  such  vehicles 
not  in  excess  of  that  levied  by  the  State,  but  may  collect 
this  tex  only  if  the  state  license  tax,  if  due,  has  been 
first  paid. 

Chapter  1060  (HB  682')  provides  for  distribution  be- 
tween the  local  governments  involved  of  all  payments  re- 
ceived from  the  Tennessee  Valley  Authority  in  lieu  of 
taxes.  Previously,  such  payments  have  been  divided  be- 
tween the  State  and  local  governments. 

Chapter  989  (SB  350)  authorizes  boards  of  county 
commissioners,  acting  singly  or  jointly  with  other  coun- 
ties or  cities,  to  spend  such  money  as  may  be  neces- 
sary to  purchase  and  maintain  rescue  equipment  and  to 
finance  the  operation  of  a  rescue  squad  or  team  to  furnish 
services,  either  within  or  outside  the  boundaries  of  the 
county,  in  case  of  accident  or  other  casualty  or  when  cir- 
cumstances reasonably  require  the  services  of  a  rescue 
squad  or  team 

Chapter  1213  (HB  804)  authorizes  boards  of  county 
commissioners  to  cooperate  with  State  and  national  soil 
conservation  services  and  to  appropriate  non-tax  revenues 
to  promote  this  work.  This  Act  applies  to  Alamance, 
Alexander,  Anson,  Ashe,  Beaufort,  Bladen,  Brunswick, 
Cabarrus,  Camden,  Caswell,  Chowan,  Clay,  Cleveland,  Co- 
lumbus, Craven,  Cumberland,  Dare,  Davidson,  Duplin, 
Edgecombe,  Franklin,  Gaston,  Gates,  Greene,  Halifax, 
Haywood,  Henderson,  Hertford,  Hoke,  Hyde,  Iredell, 
Johnston,  Jones,  Lee,  Lenoir,  Macon,  Madison,  Mitchell, 
Nash,  Northampton,  Onslow,  Orange,  Pamlico,  Pasquo- 
tank, Pender,  Perquimans,  Person,  Pitt,  Randolph,  Rich- 
mond, Rowan,  Sampson,  Stanly,  Surry,  Swain,  Transyl- 
vania, Union,  Vance,  Wake,  Warren,  Wayne,  and  Yad- 
kin Counties. 

Chapter  1069  (HB  944)  authorizes  the  investment  of 
county  funds  in  securities  issued  by  federal  home  loan 
banks  pursuant  to  the  Federal  Home  Loan  Act  of  1932. 

County    Records 

Chapter  1162  (SB  101)  authorizes  the  State  Department 
of  Archives  and  History  to  carry  out  a  program  of  in- 
ventorying, repairing,  microfilming,  and  storing  county  rec- 
ords of  permanent  value.  The  main  purpose  of  this  pro- 
gram is  to  provide  a  copy  of  these  records  for  security 
purposes,  in  case  the  originals  are  destroyed  by  fire  or 
otherwise.  The  expense  of  this  program  is  to  be  borne 
by  the  Department  of  Archives  and  History,  and  Stats 
funds  were  appropriated  for  this  purpose. 

General     County     Authority 

Chapter  1325  (HB  871)  authorizes  boards  of  county 
commissioners  to  fill  vacancies  appearing  on  said  boards  for 
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the  unexpired  term.  Vacancies  were  previously  filled  by 
the  clerk  of  Superior  Court.  This  bill,  as  finally  passed, 
applies  only  to  36  counties:  Alexander,  Anson,  Avery, 
Brunswick,  Burke,  Camden,  Caswell,  Chatham,  Chowan, 
Columbus,  Duplin,  Durham,  Forsyth,  Gaston,  Gates, 
Graham,  Greene,  Haywood,  Hertford,  Johnston,  Lenoir, 
Lincoln,  McDowell,  Montgomery,  Nash,  New  Hanover, 
Northampton,  Orange,  Pasquotank,  Pitt,  Rockingham,  Ro- 
wan, Stanly,  Swain,  Transylvania,  and  Yadkin. 

Chapter  251  (HB  271)  authorizes  boards  of  county  com- 
missioners to  prescribe  the  office  hours,  workdays,  and 
holidays  to  be  observed  in  the  county  offices  and  depart- 
ments by  officers  and  employees  of  the  county.  This  clears 
up  a!l  doubt  as  to  whether  or  not  the  county  commis- 
sioners have  authority  to  close  the  courthouse  on  Satur- 
day. 

Chapter  940  (HB  369)  authorizes  boards  of  county 
commissioners  to  appoint  one  or  more  building  inspectors 
to  enforce  the  State  Building  Code,  county  building  regu- 
lations, and  any  other  county  or  city  ordinance  relating 
to  buildings.  The  commissioners  may  designate  as  in- 
spector an  inspector  from  another  governmental  unit 
(with  the  approval  of  its  governing  board),  may  create  a 
joint  inspection  department,  or  may  designate  specified 
county  employees  to  perform  the  inspector's  duties.  The 
boards  are  also  authorized  to  make  the  necessary  ap- 
propriations and  to  impose  inspection  fees.  This  act  does 
not  apply  to  Cherokee,  Clay,  Graham,  Harnett,  Macon, 
and  Scotland  Counties. 

Chapter  290  (HB  269)  authorizes  boards  of  county  com- 
missioners to  appoint  a  county  fire  marshal  to  serve  at 
the  will  of  the  board,  to  fix  the  compensation  of  the  fire 
marshal,  to  provide  assistants  and  employees,  and  to 
designate  his  duties. 

Chapter  369  (HB  301)  provides  that  the  raising  or 
appropriation  of  money  under  the  Local  Development 
Chapter  of  the  General  Statutes  may  be  approved  by  a 
majority  of  those  voting  in  the  election.  Previously,  such 
approval  could  be  given  only  by  a  majority  of  all  the 
qualified  voters. 

Chapter  1074  (HB  1064)  authorizes  boards  of  county 
commissioners,  under  certain  circumstances,  to  create  hos- 
pital districts  -without  following  the  procedures  set  forth 
by  existing  statutes.  When  one  hospital  district  already 
exists,  or  when  a  special  tax  levy  for  hospital  purposes 
has  been  authorized  in  a  portion  of  the  county,  the  com- 
missioners may,  by  resolution,  create  a  hospital  district 
consisting  of  the  portion  of  the  county  not  included  in  the 
existing  hospital  district  or  in  the  area  in  which  a  hos- 
pital tax  levy  has  been  authorized.  After  the  creation 
of  such  a  district,  the  commissioners  may  call  for  an 
election  on  the  question  of  issuing  bonds  and  levying 
taxes.  Details  concerning  the  election  are  set  forth  in 
the  Act. 

Chapter  1073  (HB  1048)  imposes  upon  sheriffs  the  duty 
of  issuing  permits  to  purchase  weapons,  and  the  duty 
of  selling  or  destroying  confiscated  weapons.  This  was 
previously  the  duty  of  the  clerk  of  the  Superior  Court. 
This  Act  is  applicable  to  only  59  counties. 

Chapter  139  (HB  117)  removes  the  one  dollar  limitation 
on  the  dog  vaccination  fee  to  be  fixed  by  boards  of  county 
commissioners  for  rabies  vaccination. 

Health    and    Welfare 

County  officials  will  be  interested  in  reading  the  articles 


on  "Public  Health"  and  "Public  Welfare,"  with  particular 
attention  to  Chapter  1124  (SB  243)  authorizing  the  ap- 
pointment of  a  special  county  attorney  to  handle  certain 
welfare  matters;  Chapter  179  (SB  89)  authorizing  wel- 
fare payments  in  two  or  more  equal  monthly  installments; 
and,  Chapter  272  (HB  327)  relating  to  legal  settlement 
for  purposes  of  the   "County  Poor   Law." 

Planning    and    Zoning 

County  officials  will  be  interested  in  reading  the  article 
on  "Planning,"  with  particular  attention  Lo  Chapter 
1007  (HB  374)  authorizing  the  county  to  regulate 
subdivision  of  land;  Chapter  1006  (HB  372 1  authorizing 
the  county  to  zone  the  area  within  the  boundaries;  Chap- 
ter 390  (HB  367)  authorizing  contracts  with  other  plan- 
ning boards  for  special  planning  assistance;  and  Chapter 
327  (HB  370)  authorizing  contracts  with  the  State  for 
planning  assistance. 

Schools 

County  officials  will  be  interested  in  reading  the  article 
on  "Education,"  with  particular  attention  to  Chapter 
524  (HB  572)  authorizing  the  establishment  of  a  County 
School  Capital  Outlay  Reserve  Fund;  Chapter  764  (HB 
1066)  authorizing  counties  to  pledge  non-tax  revenues 
to  the  repayment  of  a  loan  from  the  State  Literary 
Fund;  Chapter  525  (HB  649)  authorizing  counties  to 
issue  bonds  and  notes  and  to  levy  taxes  to  repay  loans 
from  the  State  Literary  Fund;  and  Chapter  432  (HB 
478)  providing  that  school  districts  and  school  supplemen- 
tal taxes  wall  continue  despite  changes  in  the  district  lines 
when  both  districts  have  the  same  rate  of  tax. 

Property    Tax 

County  officials  will  be  interested  in  reading  the  article 
on  •'Local  Property  Taxes,"  wLh  particular  attention  to 
Chapter  704  (SB  162)  establishing  periodic  revaluation 
of  real  property  and  requiring  the  levy  of  a  special  tay 
therefor. 

Trends    in    Local    Legislation 

Seven  new  counties  joined  the  twenty-seven  already  in- 
cluded in  the  provisions  of  GS  153-9  (43)  which  authorizes 
the  levy  of  a  special  tax  for  the  salary  and  expenses  of 
farm  and  home  demonstration  agents,  the  county  account- 
ant, and  the  veteran's  service  officer.  These  seven  new 
counties  are  Beaufort,  Chapter  388  (HB  276)  ;  Carteret, 
Chapter  860  (SB  347 1;  Greene,  Chapter  724  (HB  875); 
Henderson,  Chapter  625  (HB  786)  ;  Hoke,  Chapter  394 
(HB  523);  Montgomery,  Chapter  394  (HB  523);  and 
Yadkin,  Chapter  1317  (SB  502).  In  addition,  three  other 
counties  received  limited  authority  to  levy  special  taxes 
for  these  purposes.  Harnett  County,  which  previously  had 
authority  to  levy  a  three  cent  special  tax  for  farm  and 
home  demonstration  and  three  cents  for  the  county  ac- 
countant, was  authorized  to  levy  five  cents  for  each  of 
these  purposes  by  Chapter  1318  (SB  508).  Johnston 
County  was  included  in  GS  153-9  (43),  insofar  as  the 
special  tax  for  farm  and  home  demonstration  is  con- 
cerned, by  Chapter  64  (HB  84).  Pamlico  County  was 
authorized  by  Chapter  875  (HB  1049)  to  levy  up  to  five 
cents  for  farm  and  home  demonstration,  five  cents  for 
the  county  accountant,  and  one  cent  for  the  veteran's 
service  officer. 

Industrial  development  took  a  step  forward  as  nine 
counties   received   authority   to  hold   elections  on   levying 
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special  taxes  for  this  purpose,  and  four  others  received  au- 
thority to  make  appropriations  from  other  funds.  The  nine 
counties  authorized  to  hold  such  elections  are  Anson,  Chap- 
ter 1086  (HB  1220);  Beaufort,  Chapter  924  (HB  1105); 
Brunswick,  Chapter  197  (HB  195);  Martin,  Chapter  6G6 
(SB  341);  and  Rutherford,  Franklin,  Polk,  Vance,  and 
Edgecombe,  Chapter  212  (HB  344).  The  four  authorized 
to  make  appropriations  are  Bertie,  Chapter  814  (HB 
992');  Catawba,  Chapter  601  (HB  654);  Edgecombe, 
Chapter  533  (SB  251)  ;  and  Montgomery,  Chapter  826 
(HB  1023). 

Fourteen  counties  received  authority  to  pay  certain 
delinquent  taxes  or  the  penalties  and  interest  thereon  in- 
to the  general  fund.  The  amount  of  time  for  which  such 
taxes  must  have  been  delinquent  before  payment  could 
be  made  into  the  general  fund  varied  from  county  to 
county,  some  providing  for  payment  into  the  general 
fund  after  being  delinquent  for  a  specified  period  of  time 
and  others  providing  that  such  taxes  for  a  given  year 
and  all  prior  years  be  paid  into  the  general  fund  when 
collected.  These  acts  are  local  modifications  to  GS   153-9 


(42)  authorizing  such  transfer  of  taxes  delinquent  for 
two  or  more  years,  but  there  is  some  doubt  as  to  the 
constitutionality  of  these  statutes.  The  counties  given 
this  authority  are  Avery,  Chapter  605  (HB  754)  ;  Chat- 
ham, Chapter  1111  (HB  1290);  Clay,  Chapter  984  (HB 
1270);  Edgecombe,  Chapter  1097  (HB  1251);  Franklin, 
Chapter  808  (HB  954);  Graham,  Chapter  833  (HB 
1037)  ;  Harnett,  Chapter  1338  (HB  1362)  ;  Hyde,  Chapter 
383,  (HB  489);  Macon,  Chapter  607  (HB  779);  Mont- 
gomery, Chapter  967  (HB  1178);  Pitt,  Chapter  675  (HB 
920);  Vance,  Chapter  460  (SB  280);  Warren,  Chapter 
397    (HB  554);  and  Wayne,  Chapter  22    (SB  7). 

The  trend  toward  larger  boards  of  county  commission- 
ers continued,  as  three  counties  received  authority  to  in- 
crease the  membership  of  their  governing  bodies.  They  are 
Brunswick,  from  three  to  five  members,  Chapter  773, 
(SB  388)  ;  Cleveland,  from  three  to  five  members,  Chap- 
ter 482  (SB  288)  ;  and  Wake,  from  five  to  seven  mem- 
bers, Chapter  792  (HB  841)  and  Chapter  1223  (HB 
1314). 


The  Board  of  Directors 

of  the 

North  Carolina  Association  of  County  Commissioners 

will  meet  at  the 

INSTITUTE  OF  GOVERNMENT 

September   18  and   19,   1959 
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LEGISLATION  OF  INTEREST 
TO  MUNICIPAL  OFFICIALS 

By  George  H.  Esser,  Jr. 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Lavs 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced  in  the  House  and  in  the  Senate. 

Unaccompanied  by  the  fanfare  of  publicity  given  to 
withholding  taxes,  higher  education,  and  constitutional 
and  court  reform,  the  package  of  bills  designed  to  equip 
North  Carolina's  cities  and  counties  to  meet  the  challenges 
of  urban  growth  was  enacted  by  the  1959  General  Assem- 
bly substantially   as  recommended. 

Acting  on  the  recommendations  of  two  legislative  study 
commissions — the  Municipal  Government  Study  Commis- 
sion and  the  Tax  Study  Commission — the  General  As- 
sembly : 

1.  Adopted  a  new  system  for  the  periodic  revaluation 
of  real  property  and  the  uniform  assessment  of  botn 
real  and  personal  property,  both  measures  designed 
to  strengthen  the  local  tax  base. 

2.  Gave  almost  three-fourths  of  the  state's  counties 
the  power  to  control  subdivisions  and  to  zone  land 
outside  the  jurisdiction  of  cities  and  towns. 

3.  Gave  cities  and  towns  in  86  counties  the  power  to 
annex  land  without  referenda  if  specified  conditions 
are  met. 

4.  Gave  cities  and  towns  in  90  counties  the  power  to 
zone  land  lying  up  to  one  mile  from  municipal  boun- 
daries. 

5.  Strengthened  the  powers  of  cities  and  counties  to 
employ  technical  planning  assistance  and  to  cooper- 
ate with  one  another  in  providing  such  assistance. 

6.  Redefined    State   and   municipal    responsibilities    for 
urban  street  systems  so  as  to  encourage  joint  plan 
ning  and  joint  action  to  meet  traffic  needs  in  urban 
areas. 

This  article  is  not  intended  to  provide  a  comprehensive 
analysis  of  the  impact  that  this  legislation  may  have  on 
the  future  of  city  government  and  urban  development 
in  the  state.  That  analysis  should  await  exercise  by  the 
cities  and  counties  of  the  new  powers,  for  the  permissive 
character  of  the  legislation  leads  only  to  the  conclusion 
that  the  General  Assembly  has  provided  a  framework 
within  which  these  powers  can  be  exercised.  How  well 
they  are  exercised  is  up  to  the  governmental  units  them- 
selves. 

Discussion  of  this  legislation  and  other  legislation  of 
interest  to  municipal  officials  will  be  found  in  several  of 
the  articles  in  this  issue  of  Popular  Goveiiimcnt.  The 
property  tax  legislation  is  discussed  under  "Local  Property 
Taxes."  The  planning  and  zoning  legislation  is  discussed 
under  "Planning."  And  other  legislation  of  interest 
to  city  officials  will  be  found  in  the  articles  on  "Public 
Purchasing,"  "Public  Personnel,"  "Election  Laws,"  "Law 
Enforcement,"    "Motor    Vehicles    and    Highway    Safety," 


"Water   Resources,"    "Courts,    Judges   and   Related    Offi- 
cials," and  "Education." 

TABLE  1 

LOCAL   LEGISLATION   AFFECTING   CITIES   AND 
TOWNS 

Subject  No.  of 

New  Laws 

o 


pq  g 


■C    2 


Structure  and  Organization 
Incorporation  and  Consolidation  11 

Forms  of  City  Government 

Providing  for  city  manager  4 

Changes  in  number  and  term  of 
governing  board  members 
Municipal  Election  Procedures 
Pay  of  Governing  Board  Members 
Appointment  and   Qualifications  of 

Officials 
Retirement  and  Civil  Service 
Charter    Revisions 
Sale  of  Property 

Sub-Total  190        154 

Municipal  Finance  and  Fiscal  Control 
Taxation  and  Revenue 
Expenditures 
Property  Tax  Collection 
Special  Assessment 

Sub-Total  55  39 

Planning,  Zoning  and  Extension  of  Limits 

Planning  and  Zoning  22  17 

Annexation  28  35 


Z  S 


21 

22 

2 

41 

44 

3 

29 

15 

0 

8 

6 

0 

10 

17 

0 

16 

13 

0 

40 

18 

1 

21 

14 

2 

9 

6 

0 

10 

12 

1 

15 

7 

0 

Sub-Total 

50 

52 

1 

Miscellaneous 

Streets,  Traffic  and  Parking 

4 

4 

0 

Regulatory  Powers,  other 

20 

8 

0 

Police  Jurisdiction 

15 

9 

1 

Local   Courts 

27 

25 

0 

Sale  of  Wine,  Beer,  and  Liquor 

7 

6 

1 

Other  Municipal  Functions 

17 

13 

0 

Miscellaneous 

3 

O 

0 

Sub-Total 

93 

67 

?. 

Grand  Total 

388 

312 

12 
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Local  legislation  affecting  cities  and  towns  fell  off  about 
20Tc  in  1959,  from  a  high  of  388  new  acts  in  1957.  There 
seems  to  be  no  particular  reason  for  the  decrease  in  vol- 
ume, but  Table  1  shows  a  comparison  by  subject  matter 
between  1957  and  1959.  Where  local  bills  were  considered 
to  have  some  interest  or  significance,  they  have  been 
touched  upon  in  this  and  other  articles  concerning  mu- 
nicipal legislation. 

Extension    of    Corporate    Limits 

Perhaps  there  would  have  been  no  Municipal  Govern- 
ment Study  Commission  created  by  the  1957  General  As- 
sembly had  that  body  not  had  to  settle  several  bitterly- 
fought  annexation  proposals,  notably  in  Charlotte  and 
Greensboro.  As  a  consequence,  in  addition  to  recommenda- 
tions in  the  areas  of  finance  and  long-range  planning, 
the  members  of  the  Commission  insisted  on  proposals 
which  would  permit  satisfactory  solution  of  annexation 
problems  at  the  local  level. 

After  extended  study,  the  Commission  issued  a  report 
on  annexation  in  February,  1959,  and  these  paragraphs 
summarize  the  Commission's  basic  approach:1 

In  short,  the  Commission  rejected  >n  the  one  hand  the 
delegation  of  broad,  general  powers  to  cities  and  on  the 
other  the  delegation  to  residents  of  the  areas  to  be  an- 
nexed or  other  agencies  the  right  to  impose  a  veto  on 
reasonable  annexation  proposals  by  a  city.  And  in  so 
doing,  the  Commission  came  up  with  possibly  the  first 
comprehensive  attempt  to  formulate  specific  standards 
defining  "urban  land"  which  should  be  within  municipal 
boundaries. 

Annexation  by  Petition. 

The  recommendations  of  the  Commission  were  embodied 
in  HB  506,  507,  and  508.  HB  507  simply  rewrote  GS 
160-452  to  clarify  the  procedure  for  annexation  by  pe- 
tition, and  was  enacted  without  debate  as  Ch.  713,  1959 
Session  Laws.  As  rewritten,  the  section  still  requires  the 
petition  of  100  %  of  the  property  owners  in  the  area  to 
be  annexed,   but  no   direct  or   indirect  limitation   on  the 


1.    Municipal    Government    Study    Commission,    Supple 
mentary  Report    (February,   1959),  p.  9. 

"To  put  it  another  way,  in  the  vicinity  of  our  growing 
cities  all  land  (whatever  its  present  use)  has  potential 
value  for  urban-type  purposes.  Land  sold  for  residen- 
tial, commercial  or  industrial  purposes  in  an  urban 
area  brings  a  higher  price  than  the  same  land  in  a 
rural  area  where  agriculture  is  the  highest  and  best 
use.  In  order  to  absure  that  land  in  urban  areas  is 
used  effectively,  such  land  must  sooner  or  later  re- 
ceive municipal  services.  Rather  than  multiply  many 
small  and  inefficient  governmental  units  to  supply 
these  services  as  need  arises — the  pattern  in  many 
other  states — we  believe  that  the  existing  cities  and 
towns  should  expand  their  service  systems  wherever 
practical.  And  the  agency  best  fitted  to  determine  the 
extent  to  which  municipal  facilities  can  be  extended 
is  the  municipal  governing  board. 

But  the  Geneial  Assembly  should  not  delegate  un- 
limited power  to  these  governing  boards.  Exercise  of 
discretion  to  extend  corporate  boundaries  must  and 
should  be  subject  to  general  standards  or  limitations 
imposed  by  the  General  Assembly.  And  we  think  that 
the  primary  standards  should  be  these:  (1)  that  the 
land  to  be  annexed  is  either  developed  for  urban  pur- 
poses or  is  reasonably  expected  to  be  so  developed  in 
the  near  future  and  (2)  that  the  city  give  satisfactory 
assurances  that  services  will  be  provided  and  made 
available  to  all  the  land  annexed  within  specified 
periods  following  the  effective  date  of  annexation." 


size  of  the  area  to  be  annexed  by  this  method  is  included. 
The  petition  procedure  is  set  forth  in  the  act,  and  just 
one  notice  of  a  public  hearing  is  required  instead  of  the 
four  notices  required  under  the  old  version. 

Most  important  of  the  changes  in  GS  160-452  are  these: 
(1)  the  governing  board  may  fix  the  effective  date  of 
annexation  at  any  time  up  to  six  months  following  the 
passage  of  the  ordinance;  (2)  the  word  "contiguous"  is 
defined  so  as  to  permit  annexation  of  land  which  is  sep- 
arated from  the  municipal  boundary  by  a  street,  creek 
or  river,  railroad  right-of-way  or  lands  owned  by  the 
municipality  or  some  other  governmental  unit.  In  passing 
the  ordinance  the  municipality  is  authorized  to  annex 
these  "buffer"  areas  in  order  to  permit  annexation  of  the 
petitioners'  land. 

Annexation  by  Cities  over  5,000. 

The  other  two  bills  form  the  heart  of  the  Commission's 
proposals.  Two  bills  were  introduced  involving  the  samn 
general  procedure,  but  one  applies  to  cities  and  towns 
having  a  population  of  5,000  or  more,  while  the  other 
(HB  508)  applies  to  towns  having  less  than  5,000  popula- 
tion. The  distinction  is  based  on  the  Commission  s  finding 
in  HB  506  that  "new  urban  development  in  and  around 
municipalities  having  a  population  of  5,000  or  more  per- 
sons is  more  scattered  than  in  and  around  smaller  mu- 
nicipalities, and  that  such  larger  municipalities  have 
greater  difficulty  in  expanding  municipal  utility  systems 
and  other  service  facilities  to  serve  such  scattered  de- 
velopment, so  that  the  legislative  standards  governing 
annexation  by  larger  municipalities  must  take  these  facts 
into  account  if  the  objectives  set  forth  in  this  Section  are 
to  be  attained." 

Two  major  conditions  are  imposed  on  a  municipality's 
power  to  annex.  The  first  is  that  the  land  meet  certain 
standards   of   development. 

Standards  of  Development:  This  was  a  major  hurdle  for 
the  Commission  to  cross.  Other  states  have  generally  de- 
fined "urban  land"  by  authorizing  citizens  to  annex  land 
which,  for  example,  "may  be  deemed  necessary  for  the 
welfare  of  the  residents  and  property  owners  of  the 
affected  territory  as  well  as  the  municipality  as  a  whole." 
No  one  but  an  appellate  court,  can  finally  determine 
whether  a  specific  proposal  meets  this  vague  and  general 
test.  As  one  member  of  the  Commission  remarked,  "Any 
such  approach  would  provide  a  field  day  for  lawyers." 
So  the  Commission  sought  a  set  of  specific  standards 
which  would  express  the  intent  of  the  General  Assembly 
without   requiring   extensive  judicial   interpretation. 

In  view  of  the  complicated  formulae  in  the  standards, 
many  have  wondered  how  they  were  developed.  The 
simplest  answer  was  provided  by  Representative  H.  P. 
Taylor  in  his  explanation  of  the  bills  before  the  General 
Assembly:  "The  standards  were  derived  from  the  experi- 
ence of  public  health  officials,  highway,  building  and  other 
engineers,  developers  and  governmental  officials  working  in 
all  areas  of  municipal  problems.  They  establish  minimum 
standards  of  density  above  which  we  can  reliably  expect 
public  health  problems,  demands  for  police  and  fire  pro- 
tection, street  and  drainage  problems,  fire  and  safety 
hazards,  and  traffic  congestion.  The  standards  were  ac- 
tually set  somewhat  higher  than  experienced  officials  would 
approve  in  order  to  protect  land  owners  in  the  fringe.  The 
idea  was  that  if  a  city  could  be  assured  of  being  able 
to   annex,   it   would   not   object  to   expanding   services   to 
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fringe  areas  prior  to  those  areas  reaching  the  standards 
of  density  set  forth  in  this  act." 

In  considering  the  standards  themselves,  it  is  important 
to  note  that  there  are  three  general  standards  which  apply 
in  all  cases.  That  is,  the  entire  area  must  be  adjacent  or 
contiguous  to  the  city  boundary,  no  part  of  the  area  to  be 
annexed  can  be  included  within  the  boundary  of  anothei 
incorporated  municipality,  and  at  least  one-eighth  of  the 
aggregate  external  boundaries  of  the  area  must  coincide 
with  the  existing  municipal  boundary.  The  last  provision 
is  intended  to  discourage  strip  annexation  for  long  dis- 
tances along  a  highway. 

In  determining  the  applicability  of  the  remaining  stand- 
ards, it  is  helpful  to  keep  in  mind  the  physical  pattern 
of  development  outside  North  Carolina  cities.  Typically, 
new  development  grows  up  on  either  side  of  highways 
leading  from  the  city.  New  subdivisions  grow  up  on  un- 
developed land  adjacent  to  streets  and  highways.  Soon 
development  stretches  out  along  streets  connecting  radial 
highways,  and  the  developing  street  system  soon  features 
congested  development  running  along  the  streets  and  sur- 
rounding sometimes  large  areas  of  undeveloped  land  in 
the  ''hole"  of  the  street  "doughnut."  Thus  there  may  be 
large  areas  of  undeveloped  land  lying  between  the  city 
and  areas  needing  or  wanting  services.  And  there  may 
be  large  areas  of  undeveloped  land  waiting  for  streets 
and  utility  lines  before  the  owners  are  ready  to  develop. 

Under  Ch.  1009  (HB  506),  any  part  of  an  area  to  be 
annexed  to  a  city  having  a  population  of  more  than  5,000 
must  meet  one  of  the  following  five  additional  standards. 
Any  one  of  them  may  apply  to  the  entire  area,  or  each 
of  the  five  may  be  called  into  play  in  determining  the 
total  acreage  to  be  annexed.  A  city  can  annex 
One.  An  area  having  a  total  resident  population  equal 
to  at  least  two  persons  for  each  acre  of  land  included 
within  its  boundaries.  Specific  population  density  in  a 
subdivision  featuring  one-half  acre  to  acre  lots  will  be 
higher  than  two  persons  per  acre,  but  once  land  used  for 
streets,  recreational  facilities,  churches,  schools,  and  com- 
mercial areas  is  included,  the  average  density  will  drop. 
This  standard  will  be  particularly  helpful  in  considering 
apartment  projects  where  the  land  has  not  been  sub- 
divided so  as  to  be.  included  under  Standard  Two. 
Two.  An  area  having  a  total  resident  population  equal  to 
at  least  one  person  per  acre  and  subdivided  into  lots  and 
tracts  such  that  (1)  at  least  60c/o  of  the  total  acreage 
consists  of  lots  and  tracts  five  a-cres  or  less  in  size  and 
(1)  that  at  least  60%  of  the  total  number  of  lots  and 
tracts  are  one  acre  or  less  in  size.  A  typical  subdivision 
may  not  be  completely  developed  but  so  subdivided  that 
the  individual  parcels,  either  presently  or  in  the  near 
future,  cannot  be  assured  of  satisfactory  sanitation  with- 
out public  water  and  sewer  supplies.  The  standard  is  so 
drawn  that  large  undeveloped  areas  cannot  be  pulled  in. 
For  example,  in  a  100-acre  tract,  no  one  piece  of  land 
could  be  larger  than  40  acres  in  size,  and  once  provision 
is  made  for  streets  (typically  15  to  20%  of  land  area;, 
no  single  lot  in  the  100-acre  tract  could  be  larger  than 
20  to  25  acres.  And  the  population  requirement  in  practice 
would  require  that  about  thirty  homes  be  constructed  in 
any  100-acre  subdivision  before  annexation  would  be  pos- 
sible. 

Three.  An  area  developed  so  that  at  least  60r'c  of  the 
lots  and  tracts  in  the  area  are  used  for  residential,  com- 
mercial, industrial,  institutional  or  governmental -purposes, 


and  so  subdivided  that  at  least  60%  of  the  total  acreage  ex- 
clusive of  the  acreage  in  use  for  commercial,  industrial, 
governmental,  or  i-nstitutional  purposes,  consists  of  lots 
and  tracts  five  acres  or  less  in  size.  Many  developed  aieas 
outside  cities  do  not  fit  into  simple  classifications  by  usp. 
The  intent  of  this  section  is  to  permit  a  city  to  annex  an 
area  conaining  predominantly  commercial  or  industrial 
areas,  or  an  area  where  residential  development  is  mixed 
with  commercial  and/or  industrial  uses. 
Four.  Areas  which  meet  Standards  One  through  Three 
are  defined  as  areas  being  used  for  "urban  purposes." 
As  pointed  out  above,  annexation  of  such  areas  may  leave 
the  "hole  in  the  doughnut,"  the  undeveloped  areas  sur- 
rounded by  land  which  meets  the  urban  definition  in 
Standards  One  through  Three.  Cities  of  5,000  population 
or  more  are  authorized  to  annex  undeveloped  land  which 
lies  between  the  municipal  boundary  and  an  area  meeting 
the  definition  in  Standards  One  through  Three  so  that 
such  an  "urban  area''  is  either  not  adjacent  to  the  munici 
pal  boundary  or  cannot  be  served  by  the  municipality  with- 
out extension  of  services  and/  or  water  and/ or  seic-tr  lines 
through  the  undeveloped  areas.  This  statutory  language 
definitely  permits  "bridges"  of  undeveloped  land  to  be 
annexed,  but  it  leaves  open  for  interpretation  in  par- 
ticular cases  the  extent  of  such  "bridges". 
Five.  Cities  are  also  authorized  to  annex  land  not  meeting 
the  definition  in  Standards  One  through  Three  if  such 
land,  is  adjacent,  on  at  least  60%  of  its  external  boundary, 
to  any  combination  of  the  existing  municipal  boundary 
and  the  boundary  of  an  area  or  areas  meeting  the  definition 
in  Standards  One  through  Three. 

In  effect,  Standards  Four  and  Five  are  designed  to 
permit  cities  to  annex  land  which  is  in  the  general  urban 
community  and  is  developed  for  urban  purposes  where, 
in  order  to  establish  physical  connection  with  such  land, 
annexation  of  undeveloped  or  sparsely  developed  land 
must  be  permitted. 

General  Comment:  These  are  new  definitions,  new  formu- 
lae, and  although  they  have  been  critically  examined  and 
approved  in  principle  by  city  planners,  city  engineers, 
city  managers  and  developers  in  key  cities  throughout 
North  Carolina,  they  must  still  stand  the  test  of  aoplica- 
tion.  It  may  be  that  they  need  additional  clarification  on 
the  basis  of  experience,  but  tentative  application  indicates 
that  they  'will  permit  cities  to  annex  those  areas  which 
are  so  developed  that  they  do  need  services  and  should 
be  within  the  city  boundary.  They  do  not  permit  annexa- 
tion of  undeveloped  land  beyond  existing  urban  areas  but 
which  are  ripe  for  development  at  the  present  time.  On 
the  other  hand,  the  standards  insure  to  cities  that  this 
land  ripe  for  development  may  be  annexed  following  de 
velopment,  and  to  this  extent  cities  may  now  plan  to  ex- 
tend water  and  sewer  service  to  newly-developing  areas 
without  the  fear  that  once  having  secured  such  services, 
newly-developed  areas  will  resist  annexation. 

The  standards  require  cities  to  do  a  great  deal  of  pre- 
liminary work  in  determining  acreage  of  land  involved, 
degree  of  subdivision,  and  population.  The  statute  pro- 
vides some  useful  shortcuts  in  determining  population  and 
acreage,  but  under  any  circumstances  much  work  is  in 
volved  in  determining  the  degree  of  land  subdivision.  This 
requirement,  if  the  act  is  extensively  used,  should  en 
courage  better  mapping  in  the  vicinity  of  all  cities  and 
towns  in  the  population  class  of  5,000  or  more. 

Some  of  the  standards  will  inevitably  be  subjected  to 
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judicial  interpretation  such  as  the  size  of  the  undeveloped 
"land  bridges"  which  are  permitted  under  the  statute. 
On  the  whole,  however,  no  state  legislature  has  more 
completely  attempted  to  define  "urban  land"  and  it  will 
be  interesting  to  see  if  these  standards  are  practical  in 
operation. 

Ability  to  Serve:  One  of  the  chief  obstacles  to  successful 
annexation  in  most  cities  has  been  the  fear  on  the  part 
of  the  landowner  in  the  fringe  area  that  services  would 
not  be  provided  commensurate  with  his  added  tax  ob- 
ligation. Most  services  are  not  provided  by  cities  on  a 
"benefit"  basis,  although  streets  and  utility  improvements 
commonly  are,  and  the  Commission  was  of  the  opinion  that 
a  city  wishing  to  annex  should  demonstrate  its  ability  and 
willingness  to  provide  essential  services  as  a  condition  to 
annexation. 

Before  annexation,  a  municipality  is  required  under 
Ch.  1009  to  make  a  thorough  study  and  to  prepare  a  re- 
port setting  forth  the  following  information : 

1.  A  map  showing  the  present  and  proposed  boundaries, 
the  location  of  present  major  trunk  water  mains  and  sewer 
interceptors  and  outfalls,  the  proposed  extensions  of  such 
mains  and  outfalls,  and  the  general  land  use  pattern  in 
the  areas  to  be  annexed. 

2.  A  statement  showing  that  the  area  to  be  annexed 
meets  the  development  standards  set  forth  in  the  act. 

3.  A  statement  setting  forth  the  plans  of  the  city  for 
extending  to  the  area  to  be  annexed  each  major  municipal 
service  performed  within  the  city  at  the  time  of  annexa- 
tion, and  specifically,  plans  for 

a.  The  extension  of  police  and  fire  protection,  garbage 
collection,  and  street  maintenance  services  on  the 
date  of  annexation  on  substantially  the  same  basis 
and  in  the  same  manner  as  such  services  are  pro- 
vided within  the  rest  of  the  municipality  piior  to 
annexation.  These  plans  are  not  required  to  call  for 
fire  protection  of  the  same  quality  if  water  lines 
are  presently  not  available  in  the  area  to  be  an- 
nexed, but  the  city  is  to  provide  "reasonably  effec- 
tive" protection  until  such  lines  are  available. 

b.  The  extension  of  major  trunk  water  mains  and 
sewer  outfall  lines  into  the  area  to  be  annexed  so 
that  after  construction  property  owners  in  the  area 
will  be  able  to  tap  onto  such  lines  according  to  tne 
extension  policies  of  the  municipality  in  effect  on 
the  date  of  annexation.  In  other  words,  the  mu- 
nicipality is  not  to  be  obligated  to  construct  lines 
to  the  property  line  but  merely  to  extend  lines  into 
the  area  so  that  properties  can  be  connected  in  the 
same  way  that  they  already  are  connected  in  the 
city.  For  example,  some  cities  extend  all  lateral  lines 
at  city  expense,  but  other  cities  require  the  property 
owners  to  pay  part  or  all  of  the  cost  of  the  laterals. 

c.  The  timing  of  construction  of  the  major  trunk  water 
mains  and  sewer  outfall  lines.  The  statute  requires 
that  the  plans  must  provide  for  the  letting  of  con- 
tracts within  12  months  following  the  effective  date 
of  annexation.  Since  the  effective  date  of  annexation 
may  be  up  to  12  months  following  the  date  of  passage 
of  the  ordinance,  the  municipality  may  have  up  to 
24  months  from  the  passage  of  the  ordinance  to  let 
the  contracts  for  this  construction.  And  this  delay 
may  be  a  valuable  factor  in  financing  the  construc- 
tion. 


d.  Financing  all  extensions  of  services  in  the  area  to 
be  annexed. 
The  Annexation.  Procedure :  The  Commission  adopted  the 
point  of  view  that  the  extension  of  corporate  limits  should 
be  determined  by  legislative  standards  and  should  not  be 
subject  to  a  vote  of  the  people  in  the  area  to  be  annexed, 
or  to  any  sort  of  isolated  political  decision.  At  the  same 
time  the  Commission  recognized  the  necessity  for  a  pro- 
cedure that  would,  insofar  as  possible,  protect  the  rights 
of  owners  of  land  annexed  to  the  city. 

The  positive  requirements  for  a  detailed  study  and  re- 
port of  services  to  be  provided  are  one  feature  of  the 
procedure.  Following  passage  of  a  resolution  of  intent 
to  consider  annexation  and  the  fixing  of  a  date  for  a 
public  hearing  not  less  than  30  days  nor  more  than  60 
days  following  passage  of  the  resolution,  the  governing 
board  must  give  wide  public  notice  of  the  public  hearing 
and,  at  least  14  days  before  the  date  of  the  hearing,  ap- 
prove the  report  of  services  described  above  and  make  it 
available  to  the  public  in  the  office  of  the  municipal  clerk. 
Furthermore,  the  municipality  is  authorized  to  prepare  a 
summary  of  the  full  report  for  public  distribution. 

At  the  public  hearing,  following  explanation  of  the  re- 
port, any  interested  person  may  be  heard.  Then,  the  gov- 
erning board  must  take  action  no  earlier  than  seven  days 
after  the  hearing  and  no  later  than  60  days  following  th° 
hearing,  and  it  may  amend  the  plan  for  services  or  the 
description  of  the  area  to  be  annexed  in  any  way  that 
seems  advisable  on  the  basis  of  the  evidence. 

Insofar  as  passage  of  the  ordinance  is  concerned,  two 
points  are  worthy  of  note.  First,  in  the  ordinance  itself 
the  board  must  find  that  on  the  effective  date  of  annexation 
the  municipality  will  have  funds  appropriated  in  sufficient 
amounts  to  finance  construction  of  any  major  trunk  water 
mains  and  sewer  outfalls  found  necessary  in  the  report 
setting  forth  serwices  to  be  provided;  or,  in  the  alterna- 
tive, find  that  on  the  effective  date  of  anexation  the  mu- 
nicipality will  have  authority  to  issue  bonds  in  an  amount 
sufficient  to  finance  such  construction. 

Secondly,  the  board  is  given  the  authority  to  fix  the 
effective  date  of  annexation  up  to  twelve  months  from 
the  date  of  passage  of  the  ordinance,  and  if  authority  to 
issue  bonds  for  financing  water  and  sewer  construction 
must  be  secured  from  the  voters,  then  the  effective  date 
of  annexation  can  be  no  later  than  the  day  following  the 
statement  of  the  successful  result  of  the  bond  election. 
Appeal  Procedure :  Property  owners  in  the  area  to  be  an- 
nexed have  two  methods  to  insure  their  own  protection 
First  at  any  time  within  30  days  following  passage  of  the 
ordinance,  any  property  owner  in  the  territory  to  be  an- 
nexed may  appeal  to  the  Superior  Court  to  review  the 
annexation  proceedings  and  determine  whether  the  statu- 
tory requirements  were  in  fact  met.  The  statute  provides 
for  a  speedy  hearing  and  requires  the  court  to  remand 
the  case  to  the  municipal  governing  board  (1)  for  the 
correction  of  procedural  irregularities  which  may  have 
materially  prejudiced  the  substantive  rights  of  any  pe- 
titioner, or  (2)  for  amendment  of  the  boundaries  if  land 
which  does  not  meet  the  statutory  standards  has  been  in- 
cluded, or  (3)  for  amendment  of  the  plan  of  services  to 
be  provided  if  the  statutory  requirements  have  not  been 
met. 

In  the  alternative,  any  property  owner  may,  not  sooner 
than  one  year  following  the  effective  date  of  annexation 
and  not  later  than  fifteen  months  from  such  date,  apply 
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for  a  writ  of  mandamus  to  require  the  municipality  to 
provide  services  which  it  has  promised  in  its  plan  of 
services   but   which   have   not  been  provided. 

Of  course  there  may  be  an  appeal  from  the  Superior 
Court  to  the  Supreme  Court. 

It  will  be  said  that  the  appeal  procedure  is  calculated 
to  slow  up  annexation  proceedings.  Certainly  the  statutes 
require  more  of  the  city  than  that  the  city  merely  have 
exercised  ''reasonable  discretion."  And  certainly  there  are 
same  areas  where  court  interpretation  of  statutory  lan- 
guage will  be  required.  And  certain  it  is  that  the  act  will 
be  tested  in  court.  On  the  other  hand,  if  cities  follow  the 
statutory  intent  for  a  careful  study  of  annexation,  and 
if  they  follow  through  on  the  provision  of  services,  a  cit> 
should  have  no  more  to  fear  from  court  review  than  under 
today's  conditions  where  a  property  owner  may  appeal 
to  the  court  for  a  review  of  the  reasonableness  of  the 
city's  action. 

Annexation  by  Towns  Under  5,000:  The  procedure  for 
municipalities  having  a  population  of  5,000  or  less  differs 
from  the  procedure  for  larger  cities  in  that  the  declaration 
of  policy  states  that  new  urban  development  in  and  around 
such  municipalities  "tends  to  be  concentrated  close  to  the 
municipal  boundary  rather  than  being  scattered  and  dis- 
persed as  in  the  vicinity  of  larger  municipalities,  so  that 
the  legislative  standards  governing  annexation  by  smaller 
municipalities  can  be  simpler  than  those  for  large  mu- 
nicipalities and  still  attain  the  objectives  of  the  legisla- 
tion." 

The  significant  difference  is  found  in  the  definition  of 
urban  land.  The  sole  standard  for  small  municipalities, 
other  than  the  three  general  standards  applying  to  the 
entire  area  to  be  annexed,  is  Standard  Three.  In  the 
opinion  of  officials  from  smaller  towns,  this  standard 
will  be  sufficient  for  the  needs  of  smaller  towns,  involve 
less  preparation  in  defining  land  to  be  annexed,  and  be 
easier  to  administer  and  to  understand. 
Local  Legislation 

Despite  the  publicity  given  these  general  laws,  or  per- 
haps because  of  a  desire  to  accomplish  annexation  easily 
prior  to  the  1960  census,  many  cities  and  towns  asked 
for  and  received  annexation  by  legislative  act.  Annexations 
in  25  cities  and  towns  were  accomplished  by  legislative 
act,  the  largest  in  terms  of  area  and  population  being 
High  Point  where  just  short  of  20  square  miles  were  an- 
nexed. In  addition,  a  major  annexation  was  approved  for 
Asheville  pending  approval  of  the  voters.  All  in  all,  35 
bills  dealing  with  local  annexation  problems  were  passed. 

Highway    Legislation 

Although  the  Municipal  Government  Study  Commission 
generally  concluded  that  the  municipal  tax  base  was  suffi- 
cient to  meet  the  demands  of  urban  growth,  if  the  prop- 
erty tax  system  were  strengthened,  it  was  concerned  over 
the  tremendous  expenditures  necessary  to  bring  the  urban 
highway  system  up   to  necessary  standards. 

The  recommendations  of  the  Commission,  designed  to 
make  State-municipal  partnership  more  effective  in  the 
planning  and  construction  of  urban  streets,  are  embodied 
in  Ch.  687  (HB  699).  That  bill  accomplishes  several  ob- 
jectives. 

1.  It  more  clearly  defines,  and  to  some  extent  expands, 
the  jurisdiction  of  the  State  Highway  Commission  within 
municipalities.  The  State  Highway  System  inside  munici- 
palities   hereafter    shall    consist   of    "a    system    of   major 


streets  and  highways  necessary  to  move  volumes  of  traffic 
efficiently  and  effectively  from  points  beyond  the  corporate 
limits  of  the  municipalities  through  the  municipalities 
and  to  major  business,  industrial,  governmental  and  in- 
stitutional destinations  located  inside  the  municipalities." 
Heretofore,  the  types  of  streets  to  come  under  the  State 
system  were  left  to  the  sole  discretion  of  the  Highway 
Commission. 

2.  The  Highway  Commission  shall  be  responsible  for 
the  construction  and  maintenance  of  such  streets,  but  be- 
cause such  streets  (although  of  primary  benefit  to  the 
State  in  developing  a  state-wide  coordinated  system  oi 
primary  and  secondary  streets  and  highways)  also  have 
varying  degrees  of  benefit  to  the  municipalities,  the  act 
directs  that  the  respective  responsibilities  of  the  Highway 
Commission  and  the  municipalities  for  the  acquisition 
and  cost  of  rights-of-way  for  State  street  improvement 
projects  within  corporate  limits  shall  be  determined  by 
mutual  agreement  between  the  Commission  and  each  mu- 
nicipality. 

3.  Each  municipality,  in  cooperation  with  and  perhaps 
with  financial  or  technical  assistance  from  the  State  High- 
way Commission,  is  directed  to  develop  a  comprehensive 
plan  for  a  street  system  that  will  serve  present  and  an- 
ticipated volumes  of  vehicular  traffic  in  and  around  the 
municipality.  Such  plans  are  not  to  be  based  simply  on 
present  conditions  but  are  to  take  into  consideration 
prospects  for  economic  and  population  growth  in  the  com- 
munity, and  patterns  of  land  development  in  and  around 
the  city.  The  plan  is  to  provide  not  only  for  highways  as 
such  but  for  all  methods  of  traffic  control. 

4.  Following  completion  of  the  plan,  the  municipality 
and  the  Commission  are  to  adopt  the  plan  as  the  basis 
for  future  street  and  highway  improvements  in  and  around 
the  city.  And  at  the  time  of  adoption,  agreement  is  to  be 
reached  as  to  which  of  the  existing  and  proposed  streets 
and  highways  shall  be  a  part  of  the  State  Highway  Sys- 
tem. From  and  after  adoption,  those  streets  and  highways 
designated  as  State  responsibility  are  to  become  part  of 
the  State  Highway  System.  Provision  is  made  for  amend- 
ments to  the  plan. 

5.  With  respect  to  any  street  improvement  project  on 
the  State  Highway  System  in  and  around  a  municipality, 
the  Highway  Commission  and  the  municipal  governing 
body  are  directed  to  reach  agreement  on  their  respective 
responsibilities  for  the  acquisition  and  cost  of  rights-of- 
way  for  such  project,  taking  into  consideration  the  rela- 
tive importance  of  the  project  to  a  coordinated  state-wide 
system  of  highways,  the  relative  benefit  to  the  municipal- 
ity, and  the  degree  to  which  acquisition  cost  can  be  reduced 
or  minimized  by  action  by  the  municipality  and/or  the 
Highway  Commission  to  acquire  such  rights-of-way  well 
in  advance  of  construction. 

Since  the  requirement  that  every  municipality  pay  at 
least  20%  of  the  cost  of  acquiring  right  of  way  for  any 
State  Highway  System  project  inside  the  municipality 
has  been  removed,  those  municipalities  which  had  ex- 
pressed resentment  over  heavy  right-of-way  bills  for  im- 
provements deemed  of  no  benefit  to  the  municipality  will 
henceforth  be  protected.  They  pay  only  if  they  agree  in 
advance.  On  the  other  hand,  the  municipality  which  puts 
its  head  in  the  sand  and  agrees  to  pay  nothing,  whether 
or  not  the  improvement  has  benefit  to  the  municipality, 
will  probably  find  that  few  improvements  will  be  made 
on  system  streets  within   its  borders. 
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The  projected  system  meets  all  the  requirements  of  a 
coordinated  approach  to  the  problems  of  solving  the  trans- 
portation problem  in  urban  areas.  Long-range  planning  is 
required.  Agreement  en  respective  responsibilities  for 
right-of-way  acquisition,  construction  and  maintenance 
is  required  in  advance,  and  general  standards  are  set  forth 
for  guiding  the  Highway  Commission  and  the  municipal 
governing  boards  in  fixing  these  responsibilities.  But  the 
act  is  not  self-executing.  It  is  absolutely  dependent  on 
cooperation,  on  successful  negotiation,  on  sympathetic  ad- 
ministration. It  offers  the  opportunity  for  close  and  ef- 
fective State-municipal  cooperation.  But  it  can  as  easily 
disappear  into  the  morass  of  haggling  and  ineffective 
planning. 

Governmental    Structure    and    Organization 

Incorporation 

Seven  new  towns  appeared  on  the  scene  as  the  result 
of  1959  legislation.  Two  were  established  following  referen- 
da required  by  legislation — Chocowinity  in  Beaufort  Coun- 
ty and  Havelock  in  Craven  County.  The  latter  incorpora- 
tion follows  a  long  period  of  study  and  consideration  in 
the  community  which  has  grown  up  outside  the  Cherry 
Point  Marine  Air  Base. 

Ocean  Isle  Beach  in  Brunswick  County  is  another  of 
the  resort  towns  to  be  created  with  provision  for  partici- 
pation by  non-resident  property  owners  in  town  affairs. 
The  Governor  is  required  to  appoint  the  six-member  town 
board  following  an  advisory  election.  Board  members  are 
to  serve  for  four-year  staggered  terms  and  the  mayor  is 
to  be  chosen  by  the  board  from  its  own  membership  for 
a  two-year  term. 

Trent  Woods,  newly-incorporated  in  Craven  County,  is 
unusual  in  North  Carolina  but  somewhat  more  familiar 
in  other  parts  of  the  country.  While  the  town  is  organized 
with  a  mayor  and  town  board,  the  board  is  to  have  no 
authority  to  levy  any  taxes,  and  presumably  few  services 
will  be  provided.  Similar  examples  of  suburban  communi- 
ties incorporating  to  defeat  annexation  attempts  by  neigh- 
boring cities  can  be  found  in  almost  every  state,  though 
denial  of  the  power  to  levy  taxes  is  not  usual. 

Two  Carteret  County  communities — Bayshore  Park  and 
Cape  Carteret — were  incorporated  as  was  Barnardsville 
in  Buncombe  County. 

Three  other  bills  provided  for  consolidation  of  neigh- 
boring towns.  Ch.  1144  (HB  1235)  consolidates  and  merges 
the  towns  of  Bertie  and  Windsor  as  of  July  1,  1961.  The 
other  two  consolidations  require  the  affirmative  vote  of 
both  affected  towns  to  go  into  effect.  Leaksville  and  Spray, 
in  Rockingham  County,  have  already  conducted  an  election 
and  consolidation  was  defeated.  Ch.  882  (SB  426)  au- 
thorizes a  consolidation  election  to  be  held  in  Hazehvood 
and  Waynesville  in  Haywood  County  at  any  time  after 
June  1,  1960. 

Ch.  187   (HB  254)   repeals  the  charter  of  Selma  Cotton 
Mills  Village  in  Johnston  County. 
Forms   of  City   Government 

1959  legislation  continues  the  trend  toward  adoption  of 
the  council-manager  form  of  government  and  staggered 
four-year  terms  of  office  for  North  Carolina  municipal 
governing  boards. 

The  trend  to  the  council-manager  form  of  government 
is  understandably  most  apparent  in  the  smaller  townc, 
since  26  out  of  30  cities  having  a  population  of  10,000 
or  more  persons  have  had  a  city  manager  for  five  years 


or  more.  Fourteen  of  the  25  cities  with  a  population  of 
from  5,000  to  10,000  now  have  a  city  manager,  and  Ch. 
905  (SB  426)  authorizes  the  governing  board  of  Kings 
Mountain  to  call  an  election  on  whether  "Plan  D"  should 
be  adopted  in  that  city. 

Before  this  session  of  the  General  Assembly,  21  towns 
having  a  population  of  2,500  to  5,000  still  employed  the 
mayor-council  form  of  government,  10  had  a  town  manager 
under  a  charter  provision  or  adoption  of  Plan  D,  and 
three  towns  had  employed  a  manager  under  authority  of 
a  town  ordinance.  As  a  result  of  recent  legislation,  both 
Canton  and  Brevard  have  approved  the  council-manager 
form  of  government  by  a  vote  of  the  people  and  Bessemer 
City  has  been  authorized  by  legislative  act  to  employ  a 
manager.  If  Bessemer  City  exercises  this  authority,  the 
balance  will  become  18  for  the  mayoi'-council  form  and 
16  with  managers. 

Special  legislation  makes  reshuffling  of  municipal  gov- 
erning boards — with  particular  reference  to  number  of 
board  members  and  term  of  office — relatively  simple,  and 
again  more  than  twenty  cities  and  towns  made  changes. 
Twelve  moved  to  staggered  four-year  terms  of  office,  al- 
though two  of  the  acts  (Morganton  and  Reidsville)  pro- 
vide that  the  staggered  four-year  term  is  subject  to  the 
approval  of  the  voters.  The  other  ten  are  Chadbourn, 
Fuquay  Springs,  Lillington,  Randleman,  Rockingham,  Sel- 
ma, Smithfield,   Southport,  Wake  Forest,  and  Wallace. 

Three  charters  were  amended  to  provide  for  straight 
four-year  terms  of  office — West  Jefferson,  Clyde,  and  Kings 
Mountain  (subject  to  approval  of  voters).  High  Point, 
on  the  other  hand,  will  move  from  four-year  staggered 
terms  of  office  to  straight  two-year  terms  as  of  1961.  As 
a  part  of  the  change,  High  Point  is  changing  from  election 
of  two  councilmen  from  each  ward  to  election  of  one  coun- 
cilman from  each  of  four  wards  with  the  remaining  four 
members  being  those  candidates  who  receive  the  next 
largest  number  of  votes  regardless  of  ward  residence. 

Other  legislation  placed  before  voters  in  Roanoke  Rapids 
a  choice  between  election  of  five  commissioners  at-large 
or  one  from  each  of  five  wards  by  voters  at-large  (present- 
ly three  are  elected  from  each  of  two  wards  by  voters  at- 
large)  ;  increased  the  number  of  commissioners  in  Ba1h 
and  Conetoe  from  three  to  four  and  in  Eureka  from  three 
to  five;  increased  the  number  of  aldermen  in  Rockwell 
from  five  to  six  but  provided  that  the  mayor  should  be 
elected  from  the  board  instead  of  by  the  people;  increased 
the  number  of  aldermen  in  Monroe  from  three  to  four 
and  gave  the  mayor  a  vote  on  all  matters  coming  before 
the  board;  and  provided  aldermen  elected  from  wards  in 
Concord  should  be  voted  on  by  all  of  the  city's  qualified 
voters  instead  of  merely  those  in  his  ward. 
Municipal  Elections 

Any  one  seeking  an  understanding  of  municipal  election 
procedures  in  North  Carolina  must  wade  through  literally 
hundreds  of  special  acts,  and  44  more  were  added  to  the 
confusion  in  1959.  Many  of  these  acts  make  minor  changes 
in  primary  and  general  election  procedures,  but  six  cities 
and  towns  added  primary  elections  and  three  abolished 
them  (Jacksonville,  Smithfield,  and  Bridgeton).  Five  cities 
changed  the  date  of  the  municipal  election,  four  of  them 
to  adopt  the  traditional  date  of  the  Tuesday  after  the 
first  Monday  in  May. 
Pay  of  Governing  Board  Members 

There  was  some  decrease  in  the  number  of  acts  dealing 
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with  pay  of  governing  board  members.  These  acts  are 
discussed  under  the  article  entitled  "Public  Personnel." 
Appointment  and  Duties  of  Officials 

Cities  and  towns  have  generally  had  wide  discretion  in 
the  appointment  and  fixing  of  duties  for  municipal  offi- 
cials and  employees.  Six  acts  dealt  with  this  subject  in 
1959.  Two  are  validating  acts.  One  provides  that  the  Win- 
ton  police  chief  shall  be  elected  by  the  town  board  in- 
stead of  by  the  voters.  Two  make  extensive  clarifying 
changes  in  the  organization  of  city  government  in  Monroe 
and  Hickory.  And  one  permits  a  member  of  the  town 
board  in  Enfield  to  serve  as  town  clerk  in  addition  to 
his  other  duties. 
Charter   Revisions 

The  number  of  basic  charter  revisions  was  curtailed 
in  1959.  Only  four  cities  adopted  thoroughgoing  revisions 
— Castalia,  Greensboro,  Spray  and  Statesville.  The  new 
Greensboro  charter  is  of  particular  interest  in  that  it 
contains  a  number  of  streamlining  provisions  not  general- 
ly found  in  North  Carolina  city  charters.  It  is  worth  study 
by  other  city  attorneys. 
Sale   of  Property 

For  a  discussion  of  the  legislation  governing  sale  of 
property  by  municipalities,  see  the  article  on  "Public  Pur- 
chasing." 

Municipal    Finance    and    Taxation 

After  a  very  comprehensive  study  of  the  financial  con- 
dition of  North  Carolina  cities,  the  Municipal  Government 
Study  Commission  concluded  that  the  present  municipal 
tax  and  revenue  base  was  adequate  to  meet  foreseeable 
demands  and  was  as  equitable  as  possible,  providing  cer- 
tain changes  in  administration  of  the  property  tax  recom- 
mended by  the  Tax  Study  Commission  were  made.  The 
statutory  changes  recommended  by  that  Commission  were 
made,  although  the  constitutional  changes  were  not.  For 
a  full  discussion  of  those  new  laws,  see  the  article  on 
"Local  Property  Taxes."  It  should  be  noted  that  while 
the  recommendation  of  the  Municipal  Government  Study 
Commission  that  no  county  be  allowed  to  fix  the  ratio 
of  assessed  value  to  market  value  at  less  than  55r"c  was 
not  adopted,  the  law  did  provide  that  the  county  should 
consult  with  the  governing  boards  of  other  political  sub- 
divisions in  the  county  before  fixing  the  ratio. 

Whether  or -not  these  tax  changes  will  strengthen  the 
tax  base  in  cities  where  revenue  is  desperately  needed 
remains  to  be  seen.  Certainly  the  statutory  framework 
provides  the   opportunity. 

Ch.  1250  (SB  492)  authorizes  municipalities,  as  well  as 
counties,  to  issue  bonds  and  notes  and  to  levy  property 
taxes  for  the  payment  thereof  to  meet  the  expenses  of 
additional  law-enforcement  personnel  and  equipment  which 
may  be  required  in  suppressing  riots  or  insurrections  or  in 
handling  all  extraordinary  breaches  of  law  and  order 
which  occur  or  threaten  to  occur  in  the  municipality.  This 
legislation  was  introduced  and  passed  as  the  direct  result 
of  the  Henderson  strike. 

Ch.  308  (SB  216),  authorizing  counties  and  municipali- 
ties to  appropriate  funds  and  issue  bonds  for  developing 
jointly  a  water  supply  is  discussed  at  length  in  the  article 
on    "Water   Resources." 

Local  legislation  in  the  area  of  taxation  and  revenue  is 
not  especially  significant.  One  city,  Hendersonville,  ob- 
tained authority  to  exceed  the  general  law  statutory  tax 
rate   limit  for   general  purposes   of   SI. 50.    Ch.    868    (HB 


894)  raises  that  city's  limit  to  SI. 60.  Two  bills  eliminated 
charter  provisions  restricting  cities  to  less  than  the  SI. 50 
limit.  All  other  legislation  concerned  with  the  power  to 
raise  money  concerned  technical  procedures  peculiar  to 
the  cities  and  towns  involved  and  did  not  involve  in- 
creased power  to  raise  revenue. 

Additional  power  to  spend  money  is  the  subject  of  a 
handful  of  new  bills.  Oriental  in  Pamlico  County  and 
Newport  in  Carteret  County  were  authorized  to  appropri- 
ate non-tax  funds  to  the  county  board  of  education  in 
their  respective  counties  to  help  supplement  the  salaries 
of  teachers  in  the  town  schools.  While  supplementary 
taxes  levied  by  city  residents  on  themselves  for  this  pur- 
pose are  quite  common,  the  use  of  municipal  funds  is 
quite  unusual. 

Wrightsville  Beach  was  given  authority  to  issue  bonds 
to  build  a  new  resort  hotel.  Ch.  1302  (HB  1243).  Any  at- 
tempt to  sell  these  bonds  will  most  certainly  face  a  court 
test  in  view  of  the  decision  in  Xash  v.  Tarboro,  where 
Tarboro  was  denied  the  right  to  build  a  hotel  approved 
by  the  General  Assembly  on  the  constitutional  ground 
that  construction  of  a  hotel  is  not  a  municipal  public  pur- 
pose. Also  in  New  Hanover  County,  Wilmington  was  given 
authority  to  issue  revenue  bonds  to  acquire,  construct,  im- 
prove and   equip   port  facilities. 

There  was  a  handful  of  bills  expanding  and  modifying 
special  assessment  procedures.  Many  of  the  larger  cities 
using  special  assessment  procedures  extensively  have 
found  that  the  general  law  is  not  sufficiently  comprehen 
sive  to  cover  all  of  the  situations  that  arise  in  assessment 
administration.  High  Point,  Salisbury  and  Burlington 
were  among  the  cities  securing  additional  procedural 
powers. 

Miscellaneous   Legislation 

Three  miscellaneous  general  laws  are  worthy  of  com- 
ment. 

Ch.  349  (SB  38)  provides  for  the  continuity  of  local 
governmental  units  in  emergency  situations  by  authorizing 
any  local  governing  body  to  designate  alternate  places 
inside  or  outside  the  territorial  limits  of  the  political 
subdivision  as  the  emergency  location  of  government. 
Therefore,  after  the  Governor  and  Council  of  State  have 
declared  an  emergency,  action  taken  at  such  location  is 
specifically  authorized. 

Heretofore  cities  and  towns  having  a  population  of 
less  than  15,000  have  been  limited  to  tracts  of  no  mora 
than  fifty  acres  for  cemetery  purposes.  Ch.  391  (HB  456) 
removes  the  limitation. 

Some  of  the  local  legislation  meeting  the  "miscellaneous'' 
classification  is  of  interest 

ABC  Elections:  Four  more  cities  were  specifically  au- 
thorized to  hold  elections  on  the  establishment  of  ABC 
stores.  Statesville,  Mount  Airy,  Shallotte,  and  Gibsonville 
were  given  such  authority. 

General  Regulatory  Powers:  Apart  from  the  extensive 
zoning  legislation,  there  were  few  cities  seeking  additional 
police  and  regulatory  powers.  Lumberton  received  specific 
authority  to  regulate  the  construction  of  both  public  and 
private  swimming  pools;  High  Point  received  special  au- 
thority to  force  property  owners  to  clear  weeds,  debris 
and  trash  from  property;  and  five  towns  were  made  bird 
sanctuaries. 

Street,  Traffic  and  Parking:  Two  cities — Washington  and 
Rockingham — were    given    special    authority    to    regulate 
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parking  on  municipal  off-street  parking  lots  and  other 
off-street  areas  used  generally  for  free  parking,  and  to 
tow  away  vehicles  parked  in  violation  of  parking  regula- 
tions. These  acts  are  quite  similar  to  the  special  authority 
obtained  by  Durham  in  1957. 

Other  Functions:  A  number  of  miscellaneous  bills  affect- 
ing the  performance  of  other  functions  in  particular  were 
passed.  Among  them  was  a  bill  authorizing  the  City  of 
Charlotte  to  provide  air  transportation  (helicopter)  to  any 
point  within  65  miles  of  any  airport  owned  by  the  city. 
Ch.  117  (HB  179).  Another  interesting  piece  of  legisla- 
tion from  Charlotte  creates  a  city-county  recreation  com- 
mission subject  to  approval  by  the  voters  of  the  area  out- 
side the  city  of  a  5<j:  tax  rate  levy  for  the  support  of 
recreation.  The  present  Park  and  Recreation  Commission 
in  the  city  would  be  replaced  by  an  11-member  commission, 
seven  members  to  be  chosen  by  the  city  council  and  four 
by  the  county  commissioners. 

Study  Commissions:  There  were  no  state-wide  study  com- 
missions created  with  responsibility  to  study  matters  of 
direct    interest    to    municipalities.    One    local    commission 


may  have  some  significance.  Ch.  696  (HB  880)  creates 
an  11-member  City-County  Charter  Commission  in  Dur- 
ham to  be  composed  of  two  county  commissioners,  two 
citizens  chosen  by  the  county  commissioners,  two  city 
councilmen,  two  citizens  chosen  by  the  city  council,  and 
three  other  members  chosen  unanimously  by  the  first 
eight.  The  duty  of  the  Commission  is  to  study  the  opera- 
tions of  city  and  county  government,  and  it  may  submit 
to  the  voters  by  Feb.  1,  1961  a  charter  embracing  one  of 
three  general  alternative  plans  for  the  reorganization  of 
local  government  in  the  county:  (1)  redefinition  of  city 
and  county  responsibilities,  involving  transfer  of  respon- 
sibility from  city  to  county  or  county  to  city  or  the  crea- 
tion of  joint  agencies;  (2)  creation  of  a  unified  governing 
board  to  serve  as  the  governing  board  for  both  the  city 
and  the  county,  each  of  which  would  retain  separate 
corporate  status;  (3)  a  unified  or  consolidated  city-county 
government  with  full  responsibility  for  performing  all 
Lhe  functions  of  the  present  city  and  county.  For  those 
interested  in  basic  reorganization  of  city  and  county  gov- 
ernment, the  act  sets  forth  in  some  detail  the  outlines 
of  each  alternative  plan. 


INSTITUTE  OF  GOVERNMENT 

Sixth  Annual   Course   in 

MUNICIPAL  ADMINISTRATION 

Winter-Spring,   1959-60 

Offering  intensive  advanced  training  in  the  fundamentals  of  Municipal 
Government  on  a  practical  level 

The  Course  includes: 

Introduction  to  Municipal  Government 

Techniques  of  Municipal  Administration 

Municipal   Finance 

Public  Personnel  Administration 

City  Planning 

Municipal  Line  Functions  and   Policies 

Municipal  Management  Seminar 


Schedule:   The  regular  course  will  be   held   over  twelve  weekends   be- 
tween  November   5,    1959   and   May    7,    1960. 

Ccsts:  Officials  and  employees  of  North  Carolina  cities  and  towns  pay 
no  tuition  charge.  Tuition  charge  for  other  students  is  $100.00. 

For    further    information,    write    Albert    Coates,    Director,    Institute    of 
Government,  Chapel  Hill. 
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WATER  RESOURCES 

By  Milton  S.  Heath,  Jr. 
Assistant    Director    of    the    Institute    of    Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  arc  the  bill  num- 
bers of  bills   introduced  in   the  House  and   in   the  Senate. 


In  the  months  before  the  convening  of  the  la=t 
General  Assembly  there  was  much  talk  of  proposed 
legislation  for  a  new  State  Department  of  Water 
Resources,  small  watershed  development,  motorboat 
regulation,  State  aid  for  municipal  sewage  disposal, 
local  participation  in  Corps  of  Engineers  develop- 
ment on  the  Upper  Yadkin,  and  increased  appropria- 
tions for  shore  protection  and  for  preservation  of 
the  Outer  Banks.  As  the  dust  of  the  1959  Assembly 
cleared  it  was  apparent  that  the  proponents  of  these 
measures  had  succeeded  remarkably  well.  All  but 
one  of  them  was  adopted  in  some  form,  the  lone  ex- 
ception— State  aid  for  municipal  sewage  disposal — 
never  having  been  formally  presented  for  legislative 
consideration. 

It  is  felt  that  the  unusual  amount  of  legislative 
activity  in  this  field,  and  in  particular  the  initiation 
of  a  new  department  of  State  government,  justify 
the  inclusion  in  a  legislative  issue  of  Popular  Gov- 
ernment, for  the  first  time,  of  a  separate  article  de- 
voted to  water  resources. 


Introduction 

The  principal  measures  to  be  discussed  in  this  article 
are  these: 

The  Department  of  Water  Resources  Act — Chapter 
779    (HB  3.3) 

The  small  watersheds  law— Chapter  781    (HB  318) 
The     Corps     of     Engineers-local     participation     law — 
Chapter  308   (SB  216) 

The  motorboat  regulation  law — Chapter  1064  (HB 
773) 

The  appropriations  for  shore  protection  and  preser- 
vation of  the  Outer  Banks — Chapters  1241  and  1039 
(SB  318  and  SB  352) 

Also  to  be  noted  are  acts  affecting  the  drainage  district 
laws,  pollution  of  the  Haw  River,  Cape  Fear  pilotage 
rates,  and  the  Neuse  River  Authority  law. 

The  New  Department  of  Water  Resources 

Chapter  779  reorganizes  the  agencies  of  State  govern- 
ment that  have  primary  responsibility  for  use  and  dis- 
posal of  water,  and  consolidates  them  into  a  new  State 
Department  of  Water  Resources.  Affected  agencies  are: 
first,  the  State  Board  of  Water  Commissioners,  which 
was  abolished  by  the  act,  and  its  functions  transferred  to 
the  new  department;  second,  the  State  Stream  Sanitation 


Committee,  which,  together  with  its  administrative  arm 
(the  Division  of  Water  Pollution  Control),  was  trans- 
ferred from  the  State  Board  of  Health  to  the  Department 
of  Water  Resources;  and  third,  the  State  Department  of 
Conservation  and  Development,  whose  water  resources  ac- 
tivities were  transferred  to  the  new  department  (involv- 
ing, among  other  things,  the  abolition  of  the  Division  of 
Water  Resources,  Inlets  and  Coastal  Waterways). 

This  legislation  follows  close  on  the  heels  of  changes 
made  in  the  organization  of  the  State  water  agencies 
by  the  1957  Assembly.  A  review  of  this  legislation  and 
intervening  developments  is  needed  for  a  full  understand- 
ing of  the  new  law. 

1957  Legislation 

The  1957  legislation  (SL  1957,  Chapter  1267)  dealt 
with  overlapping  and  duplication  of  work  between  the 
State  Stream  Sanitation  Committee  and  the  State  Board 
of  Health,  and  also  between  the  State  Board  of  Water 
Commissioners  and  the  State  Department  of  Conservation 
and  Development.  In  the  area  of  water  conservation,  it 
sought  to  eliminate  program  duplication  by  vesting  sole 
responsibility  in  the  Board  of  Water  Commissioners  for 
planning  and  for  making  policy  recommendations,  while 
giving  sole  responsibility  to  the  Department  of  Conserva- 
tion and  Development  for  the  conduct  of  hydrologic  re- 
search and  maintenance  of  a  general  source  of  water  in- 
formation. In  the  area  of  water  pollution  abatement,  it 
sought  to  eliminate  program  duplication  by  making  the 
Stream  Sanitation  Committee  an  independent  unit  within 
the  State  Board  of  Health  and  designating  the  Board  of 
Health  (through  its  Division  of  Water  Pollution  Con- 
trol )  as  the  administrative  agent  of  the  Committee.  The 
Division  of  Water  Pollution  Control  was  made  responsible 
not  only  for  administering  the  provisions  of  the  clean 
streams  law  (Article  21  of  GS  Chapter  143),  but  also  for 
performing  any  other  duties  that  might  be  assigned  it 
by  the  Board  of  Health,  relating  to  control  of  municipal, 
institutional  and  industrial  sewage  and  wast«  disposal 
systems.  The  Board  of  Health  was  admonished  to  make 
such  assignments  as  soon  as  practicable,  in  order  to  elimi 
nate  duplication  of  effort  in  these  areas. 

Duplication  existed  where  protection  of  municipal  wa- 
ter supplies  was  involved,  in  that  both  the  Stream  Sani- 
tation Committee  and  the  Board  of  Health  were  exercising 
authority  to  control  pollution.  The  former  was  exercising 
powers  derived  from  the  clean  streams  law;  the  latter, 
powers  derived  from  the  public  health  code  (GS  Chapter 
130).  The  authority  of  the  Board  of  Health  antedated 
that  of  the  Stream  Sanitation  Committee  and  was  not 
abrogated  by  the  adoption  of  the  clean  streams  law.  How- 
ever, the  Board's  authority  was  inadequate  to  deal  ef- 
fectively  with   all  facets   of   water   pollution   problems   of 
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contemporary  industrial  society,  and  its  inadequacy,  in- 
deed, led  to  the  movement  for  adoption  of  the  clean  streams 
law.  Nonetheless  the  health  code  provisions  continued  to 
serve  useful  purposes  and  were,  and  continue  to  be,  vigor- 
ously exercised. 

On  June  27,  1958,  the  Board  of  Health  produced  an 
assignment  of  functions  in  the  form  of  a  memorandum 
to  local  health  directors  and  others.  To  the  Division  of 
Water  Pollution  Control  was  assigned  the  responsibility 
of  administering  the  clean  streams  law,  as  well  as  perti- 
nent provisions  of  the  health  code  for  major  sources  of 
pollution — municipalities  and  communities  served  by  pub- 
lic or  community  sewage  systems,  as  well  as  industries 
and  federal  installations — in  areas  where  streams  have 
been  classified  under  the  clean  streams  law.  Before  classi- 
fication of  streams,  the  health  code  would  continue  to  be 
administered  by  the  Sanitary  Engineering  Division;  after 
as  well  as  before  classification,  that  division  would  ad- 
minister all  laws  and  regulations  concerning  sewage  and 
waste  discharges  from  enumerated  establishments  not 
served  by  public  or  community  sewage  systems.  As  will 
be  pointed  out,  this  division  of  functions  was  to  be  sub- 
stantially preserved  in  the  1959  reorganization. 
Legislative  History 

The  proposal  for  an  independent  water  resources  de- 
partment was  officially  launched  by  the  Board  of  Water 
Commissioners  during  the  summer  of  1958,  and  shortly 
thereafter  seconded  by  the  Board  of  Conservation  and 
Development.  Somewhat  later  the  third  major  agency  in- 
volved, the  Stream  Sanitation  Committee,  signified  its 
approval  and  the  State  Board  of  Health  indicated  it  would 
not  object  so  long  as  its  public  health  responsibilities,  es- 
pecially for  protection  of  domestic  water  supplies,  were 
given  adequate  recognition.  The  proposal  was  then  taken 
by  the  Board  of  Water  Commissioners  before  the  Com- 
mission on  Reorganization  of  State  Government  which, 
after  further  study  gave  its  approval  and  prepared  a 
report  spelling  out  its  recommendations.1  A  bill  was 
drafted  to  implement  the  report,  and  introduced  as  HB 
33  (SB  20).  The  Joint  Legislative  Committee  on  State 
Government,  to  which  it  was  referred,  held  a  public 
hearing  on  the  bill  at  which  no  opposition  was  expressed, 
and  then  assigned  it  to  a  subcommittee  for  further  con- 
sideration. The  subcommittee  redrafted  the  bill,  reorganiz- 
ing some  of  its  provisions  and  spelling  out  certain  powers 
which  had  originally  been  incorporated  by  reference,  but 
recommending  only  two  material  changes,  the  substance 
of  which  will  be  noted  later.  Passage  of  the  bill  was  ob- 
tained without  further  amendments,  after  relatively  brief 
floor  debate  and  with  no  dissenting  votes. 
Content  of  the  Act 

Hitting  only  its  high  spots,  there  follows  a  brief  review 


1.  The  Commission  had  previously  heard  recommenda- 
tions for  an  independent  navigable  waterways  commis- 
sion, and  had  been  favorably  impressed.  It  apparently 
concluded  that  the  aim  of  focusing  greater  attention  upon 
navigation  development  could  be  achieved  within  the 
framework  of  a  department  of  water  resources,  however, 
for  its  report  stated:  "We  wholeheartedly  agree  that  em- 
phasis should  be  placed  upon  the  development  of  North 
Carolina's  navigable  waterways.  We  are  of  the  opinion 
that  this  can  best  be  accomplished  through  the  creation 
of  a  division  of  navigable  waterways  within  a  Depart- 
ment of  WTater  Resources."  11th  Report  of  the  Commission 
on  Reorganization  of  State  Government,  "Water  Resources 
Management",    (November,    1958),    p.    4. 


of  the  provisions  of  the  new  Department  of  Water  Re- 
sources Act. 

First,  the  act  completely  consolidates  in  the  new  depart- 
ment the  functions  of  the  Board  of  Water  Commissioners 
and  the  water  resources  activities  of  the  Department  of 
Conservation  and  Development — including  hydrologic  re- 
search and  maintaining  a  general  source  of  water  infor- 
mation; planning  and  formulation  of  water  policy  recom- 
mendations; administration  of  the  well  drilling,  irrigation 
permit  and  emergency  diversion  laws;  and  development 
of  navigable  waterways,  flood  control,  shore  protection  and 
other  related  programs,  in  cooperation  with  federal  agen- 
cies. 

Second,  to  a  lesser  extent  the  act  brings  within  the  fold 
of  the  new  department  the  stream  sanitation  program. 
The  Stream  Sanitation  Committee  and  Division  of  Water 
Pollution  Control  are  transferred  to  the  Department  of 
Water  Resources  but  retained  intact.  In  the  original  bill, 
provision  was  made  for  eliminating  the  Stream  Sanitation 
Committee  as  an  independent  entity  on  July  1,  1965,  but 
this  provision  was  deleted  by  the  committee  substitute. 
While  the  resulting  arrangement — involving  two  policy 
making  boards  within  a  single  department — may  appear 
awkward,  it  is  quite  similar  to  the  arrangement  that  ha-' 
worked  successfully  for  the  past  two  years.  The  Stream 
Sanitation  Committee  will  stand  in  essentially  the  same 
relation  to  the  new  department  as  for  the  last  two  years 
it  has  borne  to  the  State  Board  of  Health.  The  Committer 
will  continue  to  administer  the  clean  streams  law  and  to 
exercise  related  powers  under  the  health  code.  In  the 
latter  regard,  the  act  attempts  to  transplant  to  the  new 
setting  the  lines  of  authority  (as  between  the  Divisions 
of  Water  Pollution  Control  and  Sanitary  Engineering) 
adopted  by  the  Board  of  Health  in  its  June  '58  memoran- 
dum, previously  noted.  One  of  the  larger  questions  raised 
by  the  act  is  whether  this  transplant  will  be  successful. 

In  the  final  analysis  the  most  significant  effect  of  the 
amalgamation  of  the  stream  sanitation  program  may  be 
the  availability  to  the  new  department  of  the  large  and 
competent  staff  of  the  Division  of  Water  Pollution  Con- 
trol for  work  concerning  water  conservation  as  well  as 
stream   sanitation. - 

Third,  as  pointed  out  in  later  discussion  of  legislation 
concerning  small  watersheds  and  Outer  Banks  protection, 
that  legislation  gave  the  Board  of  Water  Resources  cer- 
tain supervisory  powers  with  respect  to  small  water- 
shed projects,  and  certain  powers  with  respect  to  the 
Outer   Banks   project. 

Fourth,  the  act  confers  an  unusual  degree  of  adminis- 
trative flexibility  upon  the  new  department.  The  Gov- 
ernor is  left  free  to  make  appointments  to  the  Board  of 
his  own  choosing  without  regard  to  representation  of 
particular  interest  groups.  (A  requirement  of  the  original 
bill  that  municipalities,  farmers  and  various  industries 
be  represented  on  the  Board  was  eliminated  in  the  com- 
mittee substitute — a  contribution  of  the  State  Govern- 
ment Subcommittee,  which  apparently  had  grown  weary 
of  the  entreaties  of  various  industries  for  separate  rep- 
resentation.) The  Board  is  required  to  appoint  a  full  time 


2.  The  Division  of  Water  Pollution  Control  now  num- 
bers 36-1-/2  employees,  while  the  staffs  of  the  Board  of 
Water  Commissioners  and  the  Division  of  WTater  Re- 
sources, etc.,  number  respectively  four  and  eight.  Under 
GS  143-357,  added  by  the  act,  all  of  these  personnel  are 
transferred  to  the  new  department. 
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director  and  to  create  a  division  of  water  pollution  con- 
trol and  a  division  of  navigable  waterways  (the  latter, 
as  earlier  suggested,  the  fruit  of  a  previous  proposal  for 
an  independent  navigable  waterways  commission).  Be- 
yond this,  the  Board  may  create  such  other  divisions  and 
units  as  it  wishes  and  may,  but  is  not  required  to,  create 
advisory  committees  composed  of  such  members  as  the 
Board   directs. 

*  *  *  *  * 

The  enactment  of  Chapter  779  places  North  Carolina 
at  the  forefront  of  a  movement  underfoot  in  many  states 
toward  consolidation  of  State  water  resources  agencies.3 
Few  if  any  states  have  assembled  within  a  single  water 
agency  the  functions  of  the  new  Department  of  Water 
Resources;  rare,  also,  is  the  combination  of  independent 
departmental  status  and  administrative  flexibility  granted 
by  the  new  law. 

Members  of  the  new  department  will  be  pardoned  if 
they  bask  briefly  in  the  reflected  splendor  of  their  stream- 
lined organization,  for  the  road  ahead  is  no  easy  one. 
There  are  nagging  carry-over  issues  to  be  confronted, 
for  example,  the  recurrent  proposals  to  revamp  the  law 
governing  rights  to  use  water.  The  reorganization  brings 
with  it  its  own  problems,  notably  those  posed  by  the 
removal  of  the  stream  sanitation  program  from  its  ac- 
customed habitat  within  the  State  Board  of  Health.  New 
issues  demanding  early  attention  include  the  need  for 
initiating  and  maintaining  a  vigorous  program  of  navi- 
gation improvement,  without  in  the  process  slighting  other 
worthy  programs.  The  department  will  be  the  focus  of 
pressures  from  many  groups  of  water  users,  pressures 
which  promise  to  increase  if  recent  population  and  in- 
dustrialization trends  hold.  Because  of  its  responsibility 
for  liaison  with  federal  water  agencies,  the  department 
may  well  find  itself  thrust  in  the  midst  of  federal  inter- 
agency rivalries.  In  short,  prospects  for  the  new  union 
include  a  short  honeymoon  and  an  uncertain,  trying  but 
exciting  future. 

The    Small    Watershed    Act 

A  second  major  piece  of  water  legislation  is  the  small 
watershed  act  (Chapter  781 — HB  318).  Its  basic  aim  is  to 
establish  enabling  machinery  that  will  permit  farmers  to 
co-operate  with  one  another  in  the  age-old  struggle  to 
capture  the  blessings  of  the  water  that  falls  upon  and 
courses  through  their  land,  while  minimizing  its  potential 
harm.  It  envisions  a  comprehensive  effort  to  hold  rain- 
water on  the  land  where  it  falls,  by  means  of  a  com- 
bination of  soil  conservation  practices  and  land  treatment 
measures,  together  with  water  control  measures,  such 
as  making  stream  channel  improvements  and  constructing 
small  reservoirs  for  purposes  of  flood  control  and  water 
conservation. 

A  portion  if  not  all  of  the  necessary  legal  authority 
existed  under  the  soil  conservation  district  law  (GS  Chap- 
ter 139).  This  authority  is  amplified  by  the  new  law,  which 
adds  powers  for  soil  conservation  districts  to  provide  for 
flood  prevention  and  conservation,  utilization  and  disposal 
of  water,  and  for  the  development  of  water  resources, 
through  works  of  improvement,  preventive  and  control 
measures  and  other  means.  Keystone  of  the  new  act,  how- 


ever, is  its  provision  for  creation  of  watershed  improve- 
ment districts  within  existing  soil  conservation  districts, 
having  all  of  the  powers  of  soil  conservation  districts  plus 
still  missing)  in  the  soil  conservation  district  law.4  A 
authority  to  levy  benefit  assessments  to  finance  their  ac- 
tivities— a  vital  element  previously  missing  (and,  indeed, 
watershed  district  may  be  established  upon  petition  filed 
with  the  supervisors  of  the  appropriate  soil  conservation 
district  by  at  least  100  owners  of  land  located  within  a 
proposed  watershed  district,  or  a  majority  of  the  land- 
owners if  there  are  a  total  of  less  than  100  of  them  in  the 
area.  There  must  then  follow  public  hearings,  a  referen- 
dum among  the  affected  landowners  and  approval  of  the 
petition  by  the  soil  conservation  district  supervisors.  The 
supervisors  are  to  approve  a  petition  if  they  believe  a  pro- 
posed district  holds  promise  of  engineering,  administrative 
and  economic  feasibility.  They  may  not  create  a  district  un- 
less the  results  of  the  referendum  are  favorable;  if  the 
results  are  favorable,  they  may  do  so,  but  are  not  com- 
pelled to. 

A  district  once  created  would  be  governed  by  a  three- 
member  board  of  trustees,  the  initial  members  to  be  ap- 
pointed by  the  supervisors  and  their  successors  to  be 
elected  by  qualified  electors  residing  in  the  district.  Pro- 
cedures for  the  conduct  of  elections  and  for  levying  and 
collecting  assessments  are  spelled  out  in  great  detail  b> 
the  act.  Provision  is  also  made  for  limited  supervision  of 
watershed  improvement  programs  by  the  State  Board  of 
Water  Commissioners  and  its  successor,  the  new  Board 
of  Water  Resources.  This  supervision  would  consist  of: 
(1)  periodic  district  reports  to  the  Board  concerning 
inflow  and  release  of  water  into  and  out  of  the  district 
reservoirs — to  the  extent  funds  to  defray  the  cost  of  ob- 
taining such  information  are  made  available  to  the  district 
or  supplied  (voluntarily)  by  the  district;  (2)  Board  re- 
view of  district  work  plans  for  construction  of  works  of 
improvement,  in  the  interest  of  assuring  safe  construction 
and  furnishing  some  protection  to  downstream  users; 
(3)  subsequent  Board  review  of  actual  operations  of  dis- 
trict projects,  but  only  if  their  operation  departs  from 
operating  plans  submitted  to  the  Board  by  a  district  to- 
gether with  its  work  plans;  and  (4)  intermediate  ad- 
ministrative review  by  the  Board  of  land  classifications 
made  and  benefit  assessments  levied  by  district  trustees, 
this  review  to  precede  possible  later  resort  to  the  courts. 

An  alternative  method  of  carrying  on  watershed  im- 
provement programs  under  the  direction  of  county  com- 
missioners and  through  existing  county  governmental  ma- 
chinery is  set  out  in  a  separate  article.  County  watershed 
improvement  programs  would  be  initiated  through  county- 
wide  referenda  and  financed  by  county-wide  ad  valorem 
tax  levies,  in  a  maximum  amount  of  25<>  per  $100  valuation. 

Chapter  781  will  probably  find  its  principal  application 
in  conjunction  with  a  federal  aid  program  enacted  by 
Congress  in  1954  and  familiarly  known  by  its  public  law 
number  ("Public  Law  566").  Public  Law  566  furnishes 
grants    and    loans   for    locally   initiated    small   watershed 


3.  For  an  account  of  this  movement  see  "State  Ad- 
ministration of  Water  Resources"  (1957)  and  "State 
Water  Legislation,  1956  and  1957",  both  published  by  the 
Council  of  State  Governments. 


4.  Existing  soil  conservation  programs  have  been  financ- 
ed by  a  mixture  of  federal  and  State  appropriations. 
Farmers  have  made  their  contributions  largely  in  kind, 
by  applying  to  their  land  recommended  soil  conservation 
practices  and  land  treatment  measures.  Since  no  major 
structural  improvements  were  involved  such  as  those  con 
templated  by  the  small  watershed  act,  taxing  or  assessing 
powers  were  not  felt  to  be  essential. 
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improvement    programs    such    as    those    contemplated    by 
Chapter   781."'   Without   the   promised   federal   assistance, 

Legislative    History 

The  legislative  history  of  Chapter  781  begins  with  a 
predecessor  bill  having  similar  objectives  bat  less  detailed 
provisions,  which  was  introduced  in  the  1957  General  As- 
sembly but  was  not  reported  out  of  committee  (SB  308). 
In  the  summer  of  1958  sponsors  sought  backing  from  the 
State  Board  of  Water  Commissioners  for  substantially 
the  same  bill.  The  Board  gave  its  approval  in  principle, 
but  appointed  a  subcommittee  to  consider  certain  objec- 
tions that  had  been  raised.  Several  months  later  the  pro- 
posal emerged  from  this  subcommittee  with  the  addition 
of  provisions  for  Board  supervision,  previously  described, 
and  much  expanded  election  and  assessment  procedures. 
It  was  introduced  in  bill  form  in  the  Senate  as  SB  155 
by  Senator  Rose  and  in  the  House  as  HB  318  by  Repre- 
sentative Murphy,  Newman,  Whitmire,  Buchanan,  Bras- 
well  and  others.  A  public  hearing  was  held  by  the  Joint 
Committee  on  Agriculture  at  which  no  unfavorable  wit- 
nesses appeared.  Senate  passage  of  SB  155  was  obtained 
with  little  discussion  on  April  24  after  adoption  of  a  num- 
ber of  committee  amendments  and  two  floor  amendments, 
none  of  which  significantly  altered  the  bill.  Several  of 
the  committee  amendments  were  designed  to  make  clear 
that  the  act  was  not  intended  to  authorize  diversion  of 
water  from  one  watershed  to  another  nor  to  alter  existing 
relative  water  rights  of  riparian  owners.  Other  committee 
amendments  (1)  required  that  all  work  plans  for  works 
of  improvement  pursuant  to  the  act  (not  merely  those 
involving  federal  aid)  be  submitted  to  the  Board  of  Water 
Resources;  (2)  required  the  Board  in  reviewing  work 
plans  to  consider  the  effect  on  downstream  water  users 
of  works   of   improvement  and   related   structures   within 


5.  Under  Public  Law  566  the  United  States  offers  to 
pay  all  project  installation  costs  attributable  to  flood 
prevention  purposes,  and  such  part  as  the  Secretary  of 
Agriculture  deems  equitable  of  installation  costs  attribu- 
table to  agricultural  phases  of  the  conservation,  develop- 
ment, utilization  and  disposal  of  water  or  for  fish  and 
wildlife  development.  The  Secretary  is  also  authorized 
to  furnish  planning  assistance  and  to  make  loans  or  ad- 
vancements to  local  organizations  to  finance  the  local 
share  of  the  cost  of  carrying  out  works  of  improvement. 
These  federal  assistance  features  are  available  only  for 
programs  carried  on  in  watersheds  of  250,000  acres  or 
less,  and  including  no  single  structure  providing  more 
than  5,000  acre-feet  of  floodwater  detention  capacity  and 
25,000  acre-feet  of  total  capacity.  Local  sponsoring  or- 
ganizations are  required  to  assume  all  other  installation 
costs,  to  acquire  without  cost  to  the  United  States  neces- 
sary easements,  rights-of-way  and  water  rights,  to  make 
arrangements  satisfactory  to  the  Secretary  for  defraying 
operation  and  maintenance  expenses,  and  to  submit  satis- 
factory plans  for  repayment  of  loans  or  advancements. 
The  local  organizations  must  also  obtain  agreements  to 
carry  out  recommended  soil  conservation  measures  from 
owners  of  not  less  than  50  per  cent  of  the  lands  situated 
in  the  drainage  area  above  each  reservoir, 
experience  suggests,  farmers  are  usually  unable  or  un- 
willing individually  or  collectively  to  make  the  financial 
outlays  needed  for  such  work.  Without  state  implementing 
legislation  permitting  creation  of  governmental  subdi- 
visions such  as  watershed  improvement  districts,  with 
authority  to  levy  taxes  or  assessments,  it  is  impossible  in 
most  instances  to  satisfy  the  requirements  of  Public  Law 
566  for  local  assumption  of  maintenance,  operation  and 
other  costs. 


the  watershed  whether  or  not  owned  by  the  district  that 
submitted  the  plans;  (3)  made  clear  that  restrictions 
contained  in  the  bill  as  to  lands  includible  in  soil  con- 
servation districts  (and,  by  definition,  in  watershed  im- 
provement districts)  were  intended  to  apply  to  existing 
soil  conservation  districts  as  well  as  those  formed  in  the 
future;  and  (4)  provided  that  a  referendum  on  creation 
of  a  district  would  not  be  required  if  petitions  to  establish 
the  proposed  district  were  signed  by  a  majority  of  those 
owning  land  within  its  boundaries  (this  amendment  was 
later  deleted  by  the  House).  The  floor  amendment  deleted 
a  provision  of  the  original  bill  that  elections  need  not 
be  held  on  petitions  for  inclusion  of  additional  area  in 
districts,  and  deleted  a  provision  declaring  the  lien  of 
watershed  assessments  superior  to  all  other  liens  and 
assessments  (the  nature  of  this  lien  was  amplified  by 
subsequent  House  amendments). 

In  the  House  the  bill  was  referred  by  the  Committee 
on  Agriculture  to  a  subcommittee,  chaired  by  Represen- 
tative Braswell,  which  gave  the  bill  exhaustive  considera- 
tion and  recommended  a  number  of  amendments,  most  of 
which  dealt  with  details  of  procedure  for  creation  of  dis- 
tricts, classification  of  land  for  assessment  purposes,  and 
levying  of  assessments.  The  one  change  of  substance 
added  to  the  bill  Article  3,  establishing  a  method  of  prose- 
cuting watershed  improvement  programs  through  the 
regular  county  government.  These  amendments  were  ap- 
proved by  the  full  committee  and  incorporated  into  a 
committee  substitute  for  the  House  bill,  which  the  House 
in  turn  adopted  on  May  18.  On  May  26  the  House  adopted 
clarifying  floor  amendments  relating  to  hearings  on  crea- 
tion of  districts  and  mechanics  of  property  classification 
and  assessment.  After  an  hour's  debate,  the  much 
amended  bill  passed  the  House  on  second  reading  with  four 
dissenting  votes,  and  it  passed  on  third  reading  May  27. 
On  June  3  and  4  the  Senate  passed  the  House  bill  without 
further  amendments. 

Interest  in  watershed  improvement  programs  in  North 
Carolina  is  undoubtedly  running  high,  as  evidenced  by  a 
back-log  of  several  millions  of  dollars  of  outstanding 
federal  aid  applications  now  pending.  Enactment  of  Chap- 
ter 781,  together  with  related  amendments  to  the  drainage 
district  laws,  hereafter  discussed,  should  provide  an  out- 
let for  this  interest.  Before  moving  on  to  other  mat- 
ters, however,  a  few  general  comments  may  be  in  order. 

(1)  While  sponsors  of  the  small  watershed  law  may 
rightly  consider  its  enactment  a  major  achievement,  only 
time  can  test  the  workability  of  this  oft-amended,  in- 
tensively scrutinized  piece  of  legislation.  Much  will  depend 
upon  the  willing  cooperation  of  county  officials  and  an 
understanding  administration  of  supervisory  controls  by 
the  Board  of  Water  Resources.  Much  will  depend  also,  it 
might  be  added,  upon  continued  prosperity,  for  a  general 
economic  downturn  during  early  stages  of  district  or- 
ganization could  threaten  the  entire  program. 

(2)  Provisions  of  the  bill  concerning  review  by  the 
Board  of  Water  Resources  of  work  plans  for  district  works 
of  improvement  deserve  special  mention.  Of  particular  in- 
terest is  the  paragraph  directing  the  Board  to  approve 
work  plans  if,  in  its  judgment,  they: 

"(2)  show  that  the  construction  and  operation  of  the 
proposed  works  of  improvement  (in  conjunction  with 
other  such  works  and  related  structures  of  the  district 
and  the  watershed)  will  not  appreciably  diminish  the 
flow  of  useful  water  that  would  othei-wise  be  avail- 
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able    to    existing    downstream    water    users    during 
critical  periods." 

This  paragraph  appears  not  to  detract  from  existing 
water  rights,  but  rather  to  reinforce  them  by  a  form  of 
administrative  protection.  The  act  as  a  whole  shows  no 
evidence  of  any  intention  to  stray  from  existing  water 
rights  doctrines,  indeed,  several  of  its  provisions  declare 
expressly  to  the  contrary.  None  the  less,  the  enactment 
of  a  system  of  state  wide  administrative  control  over  the 
utilization  of  water  by  a  large  class  of  citizens,  though  it 
be  limited  to  reinforcement  of  current  doctrines,  is  a 
noteworthy  departure.  The  evolution  of  the  administration 
of  these  controls  will  doubtless  be  watched  with  interest 
in  many  quarters,  as  will  future  efforts,  if  any,  to  enlarge 
upon  this  precedent. 

(3)  Also  of  considerable  interest  is  an  amendment  to 
the  present  soil  conservation  district  law  contained  in 
bill  section  6  which  excludes  from  the  boundaries  of 
existing  soil  conservation  districts,  as  well  as  of  districts 
yet  to  be  formed,  all  "town  or  village  lots''  and  "govern- 
ment owned  or  controlled  land",  as  defined.  (As  to  exist- 
ing districts,  this  purports  only  to  incorporate  exclusions 
already  contained  in  district  charters.)  The  term  "town 
or  village  lots"  is  denned  to  mean: 

"Parcels  or  tracts  on  which  no  agricultural  operations 
are  conducted,  or  (being  less  than  three  acres  in 
extent)  whose  production  of  agricultural  products 
for  home  use  or  for  sale  during  the  immediately  pre- 
ceding calendar  year  was  of  less  than  §250.00  in 
value." 
The  term  "government  owned  or  controlled  land"  is  de- 
fined to  include: 

"Land  owned  or  controlled  by  any  governmental 
agency  or  subdivision  Federal,  State  or  local." 
By  definition  this  section  would  also  appear  to  require 
a  similar  exclusion  from  the  boundaries  of  watershed 
improvement  districts,  which  may  be  formed  only  within 
one  or  more  soil  conservation  districts,  except,  when  ex- 
cluded property  owners  consents  to  inclusion  of  their  lands 
[GS  139-16,  139-18(a)].  Although  in  most  cases  the  ap- 
plication of  these  exclusion  provisions  may  be  clear, 
borderline  cases  are  likely  to  arise — especially  where  it 
is  necessary  to  determine  whether  particular  uses  of  rural 
lands  should  be  considered  "agricultural  operations"  and 
the  lands  thus  excluded  from  district  boundaries  (and 
not  subject  to  watershed  assessments). 

Local  Participation  in  Army  Engineers*  Projects 
Chapter  308  (SB  216)  is  concerned  with  another  form 
of  local-federal  co-operation.  It  contemplates  financial  par- 
ticipation by  counties,  cities,  and  towns  in  reservoir 
projects  of  the  Corps  of  Engineers,  LT.  S.  Army,  which 
will    provide   municipal   or   industrial   supply   benefits. fi 

Chapter  308  empowers  two  or  more  counties  and/or 
municipalities,  under  certain  conditions,  to  issue  bonds 
to  meet  their  proportionate  parts  of  the  local  share  of 
the  cost  of  such  projects.  (The  bonds  are  to  be  issued, 
respectively,  under  provisions  of  the  County  and  Munici- 
pal Finance  Acts  with  prescribed  exceptions.)  Each  of 
the  local  units  involved  must  be  located  at  least  partly 
in  the  same  river  basin.  Furthermore,  the  basin  must  be 
one  upon  which  Congress  has  made  appropriations  for  con- 


6.  Literally,  the  act  contemplates  local  participation  in 
projects  of  both  the  Corps  of  Engineers  and  the  Bureau 
of  Reclamation.  The  latter  reference  is  of  no  current 
significance  in  North  Carolina,  however,  since  the  opera- 
tions of  the  Bureau  historically  have  been  limited  to  the 
seventeen  arid  westernmost  states. 


struction  of  a  project  referred  to  in  the  Water  Supply 
Act  of  1958.  Finally,  the  combined  sum  of  the  bonds 
issued  may  not  exceed  in  amount  30  per  cent  of  the  es- 
timated cost  of  the  project — a  limitation  corresponding 
to  one  contained  in  the  Water  Supply  Act,  limiting  the 
portion  of  estimated  project  cost  that  may  be  allocated 
by  the  Corps  of  Engineers  to  anticipated  future  municipal 
and  industrial  water  supply  demands. 

Section  2  of  the  act  establishes  a  method  for  joint  de- 
terminations by  the  participating  local  units  of  their  pro- 
portionate shares  of  the  cost,  while  section  6  attempts 
to  provide  for  the  contingency  of  multiple  bond  elections 
having   divergent   results. 

The  Federal  Water  Supply  Act  of  1958,  mentioned  above, 
gave  the  Corps  of  Engineers  general  authority7  for  the 
first  time  to  include  in  its  reservoir  projects  storage 
to  impound  water  for  present  or  anticipated  demands  for 
municipal  or  industrial  water,  and  to  take  into  account 
the  estimated  benefits  of  such  storage  in  appraising  project 
benefits  and  costs.  (43  U.  S.  C.  390b;  72  Stat.  319  (1958)). 
Before  projects  including  such  storage  are  constructed, 
state  or  local  interests  must  agree  to  pay  for  the  cost 
of  such  provisions — this  requirement  being  what  gave 
rise  to  the  need  for  the  North  Carolina  local  participation 
law.  The  act  sets  forth  liberal  terms  for  repayment  of  the 
local  share  of  costs,  including  maximum  fifty-year  payout 
period,  and  interest  at  the  average  rate  on  outstanding 
marketable  Treasury  obligations,  except  that  no  interest 
is  to  be  charged  for  ten  years  or  until  the  water  supply 
is  first  used,  whichever  is  sooner. 
Legislative  History 

Chapter  308  appears  to  have  grown  out  of  efforts  to 
finance  the  local  share  of  costs  of  a  projected  Corps  of 
Engineers  flood  control  reservoir  located  on  the  Yadkin 
River  near  Wilkesboro.  While  the  principal  purpose  of  the 
proposed  reservoir  is  flood  control,  the  Corps  was  unable 
to  justify  construction  unless  it  provided  additional  stor- 
age of  water  for  release  during  drought  periods  to  aug- 
ment low  stream  flows.  In  a  series  of  public  meetings 
during  1958,  representatives  of  the  Corps  made  it  clear 
that  if  the  State  or  the  affected  localities  could  not  give 
reasonable  assurances  of  contributing  approximately  $1 
millions  to  provide  for  low  flow  storage,  there  would  be 
no  dam. 

Several  possible  vehicles  for  local  participation  were 
discussed,  including  formation  of  a  water  authority  by  the 
affected  cities  and  counties  under  G.S.  Chapter  162A. 
None  of  the  alternatives  appeared  to  be  satisfactory. 
Some  doubts  were  expressed  concerning  the  constitutional 
authority  of  counties  or  cities  to  make  the  required  com- 
mitments, and  the  possibility  of  seeking  a  constitutional 
amendment  to  remove  these  doubts  was  considered,  but 
evidently  discarded.  In  any  event,  on  April  9  SB  216, 
billed  as  the  solution  to  the  Yadkin-local  participation 
issue,  was  introduced  by  Senators  Davis  of  Forsyth,  Dun- 
can of  Alleghany  and  Reavis  of  Yadkin.  During  its  brief 
legislative  journey  (it  was  ratified  eight  days  after  in- 
troduction) SB  216  attracted  a  single  floor  amendment 
in  the  Senate.  The  amendinent.corresponding  to  a  similar 
but  more   detailed   one   attached   to   the   small   watershed 


7.  Prior  legislation  concerning  specific  projects  accorded 
similar  authority  to  the  Corps  of  Engineers,  for  example, 
the  authorization  for  Clark  Hill  Reservoir  in  69  Stat.  28 
(1955). 
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bill,  provided  that  nothing  contained  in  the  act  should  be 
construed  to  permit  the  diversion  of  water  from  one  water- 
shed to  another.  In  light  of  the  act's  requirement  that  each 
participating  local  unit  be  located  at  least  in  part  within 
the  drainage  basin  of  the  reservoir  project,  the  amendment 
would  seem  to  be  of  limited  practical  application. 

Considering  the  confusion  and  misunderstandng  sur- 
rounding early  efforts  of  Wilksboro  project  backers  shortly 
before  convening  of  the  General  Asembly,  the  enactment 
of  Chapter  308  doubtless  came  as  a  pleasant  surprise  to 
them.  If,  as  seems  likely,  one  of  its  immediate  objectiives 
was  to  help  clear  the  way  for  initial  Congressional  ap- 
propriations for  construction  of  the  Wilkesboro  project, 
then  this  has  apparently  been  achieved.  For,  since  its 
passage,  both  Houses  of  Congress  have  adopted  public 
works  appropriations  bilte  containing  a  recommended  allo- 
cation of  $1,000,000  to  begin  construction  of  the  Wilkesboro 
project.  S.  Rept.  486  (to  accompany  H.  R.  7509),  86th 
Cong.,  1st  Sess.,  p. 15;  105  Cong.  Rec.  9045,  9087  (June  5), 
11928  (July  9).  (As  of  this  writing  final  action  will  re- 
quire conference  agreement  on  differing  provisions  of 
the  two  bills,  and  Presidential  approval,  an  uncertain 
factor.)  Achievement  of  the  ultimate  aim  of  effective 
local-federal  co-operation  on  projects  of  this  sort  wMl 
turn  upon  matters  beyond  the  reach  of  this  bill— final  ap- 
proval of  federal  appropriations;  painful  negotiations  of 
respective  cost  shares  of  participating  localities;  and 
troublesome  legal  issues,  such  as  questions  concerning  the 
validity  of  local  participation  in  border  line  cases  where 
the  existence  of  wide-spread  public  benefits  is  doubtful, 
and  the  problem  of  assuring  that  the  contributing  down- 
stream localities  will  actually  receive  the  benefits  of  low- 
flow  augmentation  releases. 

Motorboat   Regulation 

A  significant  regulatory  measure  providing  for  the  reg- 
istration of  motorboats  and  for  the  regulation  of  their 
equipment  and  operation  was  adopted  as  Chapter  1064 
(HB  72'3).  A  detailed  discussion  of  it  will  be  found  in 
the  article  concerning  "Wildlife  Protection". 

Shore   Protection    and    Preservation    of    the    Outer    Banks 

Two  important  laws  for  protection  of  shore  and  beach 
areas  were  enacted.  Chapter  1241  (SB  318)  authorizes 
the  Governor  with  the  approval  of  the  Council  of  State 
to  allocate  up  to  $150,000  from  the  Contingency  and 
Emergency  Fund  during  fiscal  1959-61  to  supplement 
federal  and  local  expenditures  for  construction  of  shore 
protective  works.  (The  federal  funds  involved  are  pro- 
vided under  P.L.  520,  71st  Cong.,  as  amended;  and  P.L. 
71  and  826,  84th  Cong.)  The  State  funds  may  not  be  allo- 
cated until  local  subdivisions  have  provided  two-thirds 
of  the  non-federal  share  of  the  costs  of  any  project. 

As  originally  introduced  Chapter  1039  (SB  352),  the 
capital  improvement  act,  appropriated  $600,000  to  the 
Department  of  Conservation  and  Development  for  Outer 
Banks  survey  and  land  acquisition.  Senate  committee 
amendments  were  adopted  which  spelled  out  details  of 
the  appropriation.  As  finally  enacted,  the  act  specifies 
that  these  funds  be  used  for  restoring,  stabilizing,  pre- 
serving and  rehabilitating  that  portion  of  the  North 
Carolina  Outer  Banks  between  Ocracoke  Inlet  and  Cape 
Lookout,  together  with  so  much  of  Shackleford  Banks  as 
found  to  be  necessary  or  reasonably  to  stabilize  Barden's 


Inlet.  It  also  authorizes  the  Department  to  make  neces- 
sary surveys,  acquire  property,  by  purchase,  condemnation 
or  otherwise  and  to  enter  contracts  in  connection  there- 
with. The  moneys  appropriated,  plus  any  obtained  from 
the  federal  government,  are  to  be  placed  in  a  fund  for 
disbursement  in  accordance  with  the  act.  Any  surplus  re- 
maining after  accomplishment  of  the  purposes  of  the  act 
is  to  revert  to  the  General  Fund.  Finally,  the  act  pro- 
vides that: 

"if  a  water  commission  is  created  by  the  General  As- 
sembly  .    .   .   ,   the   Governor   may   transfer    [the   ap- 
propriations]   to  the   newly   created   water    resources 
commission,  and  the  duties  and  rights  of  the  Depart- 
ment  of   Conservation   and   Development   herein   pro- 
vided for  shall  then  devolve  upon  such  water  resources 
commission."   [Italics  added] 
Presumably  these   references   to   the   "water   commission  ' 
or   "water   resources   commission"   will   be    interpreted   to 
refer  to  the  new   Department  of  Water  Resources   or  its 
policy   making  organ,   the  Board   of   Water   Resources. 

Other    Water    Resources    Legislation 

Drainage  District  Amendments 

When  committee  assignments  were  announced  for  the 
last  General  Assembly  it  became  apparent  that  the  Drain- 
age Committees  had  been  quietly  abolished.  This  was  not 
to  be  an  omen  of  despair  for  drainage  legislation,  how- 
ever, for  a  total  of  eight  bills  amending  the  drainage  laws 
were  enacted  during  the  session. 

Of  particular  interest  is  Chapter  597  (HB  525),  which 
enacted  into  law  several  amendments  designed  to  permit 
drainage  districts  to  qualify  for  assistance  under  Public 
Law  566  (discussed  in  connection  with  the  small  water- 
shed act,  above).  These  changes  spelled  out  authority  for 
drainage  districts  to  construct  "water  retardant  struc- 
tures", permitted  drainage  districts  to  use  services  of 
the  United  States  Soil  Conservation  Service  in  the  prep- 
aration of  required  reports,  maps,  etc.  in  connection  with 
such  structures  and  other  projects,  and  made  maintenance 
provisions  of  the  law  (GS  156-93.1)  applicable  to  water 
retardant  structures.  The  act  also  authorized  borrowing 
in  anticipation  of  maintenance  assessment  revenues  and 
(as  amended  by  Chapter  1085— HB  1194)  added  GS  156- 
70.1  providing  procedures  for  drainage  viewers  to  notify 
land  owners  of  areas  needed  for  right-of-way  purposes, 
and  for  submission  by  land  owners  of  compensation  claims 
for  the  taking  of  such  areas.  Thus,  with  little  of  the  fan- 
fare and  contention  that  accompanied  passage  of  the  small 
watershed  act,  potential  questions  concerning  eligibility 
of  existing  drainage  districts  for  assistance  under  Pub- 
lic Law  566  were  laid  to  rest  and  the  drainage  laws  were 
made  available  as  an  alternative  vehicle  for  prosecution 
of  watershed  improvement  programs.  It  is  noteworthy 
that  these  changes  were  enacted  without  the  inclusion  of 
provisions  for  supervision  by  the  Board  of  Water  Re- 
sources. It  is  also  of  interest  that  (under  Chapter  597, 
if  not  previously)  a  drainage  district  can  apparently 
compel  landowners  to  grant  the  district  needed  easements 
and  rights-of-way  (in  return  for  compensation),  while  it 
seems  clear  that  watershed  improvement  districts  were 
denied  the  power  of  eminent  domain. 

Other  amendments  to  the  drainage  district  laws  in- 
cluded: (a)  an  increase  in  maximum  permissible  annual 
auditors'  salaries  from  fifty  dollars  to  two  hundred  dol- 
lars (Chapter  420 — SB  250)  ;  (b)  a  requirement  that  pe- 
titioners for  establishment  of   new   districts  constitute   a 
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majority  of  benefitted  resident  landowners,  or  own  three- 
fifths  of  benefitted  land  area — this  too,  perhaps  motivated 
by  Public  Law  566  (Chapter  1312— HB  1341)  ;  (e)  loosen- 
ing of  requirements  concerning  publication  of  notice  for 
letting  contracts  and  dates  for  final  hearings  on  drainage 
viewer  reports  upon  drainage  district  petitions  (Chapters 
S06  and  807— HB  947  and  HB  948)  ;  (d)  a  clarification  of 
right-of-way  acquisition  procedures  (Chapter  717 — HB 
723). 
Haiv  River  Pollution 

SL  1955,  Chapter  552,  a  special  act  concerning  pollution 
of  the  Haw  River  by  sewerage  and  industrial  waste,  was 
amended  by  Chapter  1075  (HB  1070).  Sections  5  and  6 
of  the  1955  Act  were  made  inapplicable  to  municipalities 
and  others  beginning  actual  construction  of  sewage  or  in- 
dustrial waste  facilities,  approved  by  the  Stream  Sani- 
tation Committee,  not  later  than  December  1,  1959  and 
placing  them  in  operation  not  later  than  July  1,  1961. 
(Section  5  declares  to  be  a  misdemeanor  the  pollution, 
as  defined,  of  the  Haw  River  or  its  tributaries  on  and 
after  January  1,  1960,  while  section  6  gives  to  persons 
damaged  by  any  of  the  offenses  prohibited  by  the  act  a 
civil  right  of  action  against  the  offender  for  injunctive 
relief  or  damages.)  The  apparent  objective  sought  by 
the  introducers  of  Chapter  1075  is  to  exclude  from  the 
application  of  Sections  5  and  6  of  the  1955  law  the  cities 
of   Greensboro,    Burlington,   and   perhaps    others — if   they 


meet  the  specified  deadlines  for  beginning  construction 
and  placing  in  operation  projected  sewage  treatment 
plants. 

Neuse  River  Watershed  Authority 

The  Neuse  River  Watershed  Authority  law  was  amend- 
ed to  provide  that  non-voting  advisory  members  of  the 
Authority  be  appointed  by  the  Governor,  upon  recom- 
mendation of  the  Authority,  rather  than  two  such  mem- 
bers being  appointed  from  each  affected  county  by  local 
authorities,  as  previously  provided.  Chapter  1130  (SB 
266). 

Cape  Fear  Pilotage  Rates 

Amendments  were  adopted  to  GS  76-13,  revising  the 
existing  schedule  of  rates  for  pilotage  on  the  Cape  Fear 
River,  fixing  additional  charges  on  vessels  over  11,000 
gross  tons,  requiring  all  vessels  calling  at  either  of  the 
Cape  Fear  ports  (for  whatever  reason)  to  pay  full  pilotage 
rates,  and  fixing  the  amounts  of  charges  for  additional 
enumerated  services. 

Others 

Legislation  affecting  the  State  Ports  Authority  and  in- 
volving a  proposal  for  an  independent  Commercial  Fisher- 
ies Advisory  Board  is  discussed  in  the  article  on  "State 
Government".  Other  related  legislation  of  interest  may  be 
found  in  the  articles  concerning  "Wildlife  Enforcement" 
and  "Public  Health". 


BOARD    OF    WATER    RESOURCES 

Governor  Hodges  has  announced  the  appointment  of  fchs   following  persons  to   the   Board   of   Water 

Resources: 

J.  R.  Townsend,  Greensboro    (6-year  term) 

Dan  K.  Moore,  Sylva   (6-year  term) 

C.  H.   Pruden,  Jr.   Windsor    (4-year   term) 

Glenn  Tucker,  Carolina  Beach    (4-year  term) 

P.   D.   Davis,   Durham    (2-year  term) 

Ben   R.   Lewis,   Goldsboro    (2-year  term) 

S.  V.  Stevens,  Jr.,  Broadway   (2-year  term) 
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PLANNING 

/?£/  Philip  P.  Green,  Jr. 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  num- 
bers of  bills  introduced  in  the  House  and  Senate. 

The  1959  legislative  session  was  another  banner  one 
for  city  and  regional  planning'.  Centering  around  pro- 
posals of  the  Municipal  Government  Study  Commission, 
a  broad  new  set  of  statutory  powers  was  made  available 
to  local  governmental  officials  concerned  with  guiding  the 
development  of   the   state   along  desirable   lines. 

Of  special  significance  among  the  new  laws  are  those 
which  (a)  give  counties  and  cities  necessary  authority 
to  regulate  development  in  areas  outside  existing  city 
limits,  (b)  provide  for  joint  planning  of  major  streets 
by  municipalities  and  State  Highway  Commission  per- 
sonnel, and  (c)  authorize  a  broader  range  of  economic 
development   measures. 

In  the  discussion  which  follows,  we  shall  deal  first  with 
laws  strengthening  the  organizational  status  of  planning 
in  local  governmental  units.  Then  we  shall  deal  in  turn 
with  the  new  regulatory  powers,  measures  affecting  the 
planning  of  major  streets  and  highways,  and  economic 
development    measures. 

Organization     for     Planning 

The  General  Assembly  attacked  three  majoi  problem 
areas  relating  to  the  organization  of  local  planning  pro- 
grams: (a)  regional  planning,  (b)  technical  assistance 
to  lay  planning  boards,  and  (c)  adequate  enforcement 
personnel  at  the  county  level.  In  addition,  Chapter  24 
(HB  22)  wiped  the  provisions  for  the  long-defunct  State 
Planning  Board  from  the  books. 
Regional  Planning 

As  urban-type  development  gobbles  up  hitherto  rural 
areas  and  many  of  oir  major  cities  tend  to  grow  together, 
it  becomes  increasingly  apparent  that  planning  should 
cover  larger  geographic  areas  if  it  is  to  be  effective.  De- 
spite provisions  in  G.S.  153-9  (40)  and  1G0-22  for  county 
planning  and  for  the  creation  of  joint  planning  boards 
by  agreement  of  local  governmental  units,  almost  all  plan- 
ning in  the  state  to  date  has  been  by  municipal  planning 
boards. 

The  1957  General  Assembly  took  a  major  step  forward 
when  it  created  the  Western  North  Carolina  Regional 
Planning  Commission,  with  jurisdiction  in  12  western 
counties.  In  1959  McDowell  and  Rutherford  Counties  were 
added  to  this  commission's  coverage.  The  1959  General 
Assembly  also  added  a  second  agency  to  engage  in  co- 
operative, region-wide  planning,  when  it  created  the  Re- 
search Triangle  Regional  Planning  Commission  composed 
of  representatives  of  the  cities  of  Durham,  Raleigh, 
Chapel  Hill,  and  of  Durham,  Orange  and  Wake  Cour.ti  s 
[Chapter  642,  (HB  590)].  These  two  a:ts  will  serve  as 
models  for  other  regions  in  the  state  expecting  signifi- 
cant growth   in   the   near  future. 


At  the  county  level,  Chapter  1033  (HB  1195)  creates 
a  Carteret  County  Planning  Commission  composed  of 
representatives  of  Atlantic  Beach,  Beaufort,  Emerald 
Isle,  Morehead  City,  Newport,  and  the  county.  The  act 
provides  fully  for  organizing,  staffing  and  financing  the 
commission  and  authorizes  the  county  to  adopt  zoning, 
subdivision,  and  building  regulations  to  carry  out  the 
plans  which  are  adopted.  Another  special  act  brings 
Wake  County  under  provisions  of  G.S.  153-9  (40),  whiai 
authorizes   creation   of   a   county   planning  boaid. 

Technical   Assistance 

A  crucial  factor  in  the  success  of  most  local  planning 
efforts  is  the  availability  of  professional  assistance  for 
the  planning  board.  While  the  larger  cities  of  the  state 
have  full-time  planning  staffs,  the  high  cost  (and  actual 
scarcity)  of  professional  planners  makes  it  difficult  for 
smaller   towns   to   secure   this   assistance. 

The  1957  General  Assembly  offered  one  solution  to  the 
problem,  when  it  created  the  Division  of  Community  Plan- 
ning within  the  Department  of  Conservation  and  De- 
velopment to  channel  federal  matching  funds  to  communi- 
ties under  25,000  population  which  contract  for  technical 
assistance. 

Two  Municipal  Government  Study  Commission  pro- 
posals broadened  this  approach  in  1959.  Ch-ipter  327 
(HB  370)  authorizes  municipal,  county  and  joint  plan- 
ning boards  to  contract  with  the  State  as  weil  as  with 
the  federal  government  for  such  assistance.  Chapter 
390  (HB  367)  authorizes  planning  boards  to  exchange 
the  services  of  their  staffs,  under  contract.  Thus,  a  city 
planning  board  staff  may  now  provide  assistance  to  small 
towns  in  the  area  or  to  a  county  planning  board.  Both 
new  laws  require  the  concurrence  of  appropriate  govern- 
ing boards  in  any  contracts  which  are  made  by  the  plan- 
ning  boards. 

Enforcement   Personnel 

Counties  wishing  to  control  development  in  unincorpor- 
ated areas  have  generally  lacked  authority  to  hire  neces- 
sary enforcement  personnel,  although  for  many  years 
G.S.  160-122  has  provided  for  county  electrical  inspec- 
tors and  G.S.  153-9  (47)  authorized  12  counties  to  ap- 
point plumbing  inspectors  prior  to  1959. 

Another  Study  Commission  bill,  [Chapter  940,  (HB 
369)]  now  authorizes  all  but  seven  counties  to  appoint 
building  inspectors.  These  inspectors  may  enforce  the 
State  Building  Code,  any  county  building  regulations 
adopted  under  G.S.  143-138  (b)  or  (e),  and  any  county 
zoning  ordinance.  They  are  to  operate  in  unincorporated 
areas  and,  upon  request  of  the  city  council,  may  operate 
within   a   municipality. 

For  maximum  organizational  flexibility,  the  act  per- 
mits designation  of  another  county's  building  inspector; 
a  municipal  building  inspector;   the  county  fire  marshal, 
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electrical  inspector,  or  plumbing-  inspector;  or  any  other 
qualified  person,  to  fill  this  position.  It  also  provides 
for  the  formation  of  joint  building  inspection  depart- 
ments. 

Other  laws  authorize  the  appointment  of  a  county  fire 
marshal,  [Chapter  290,  (HB  269)]  and  add  Cumberland 
and  Wake  counties  to  the  list  of  counties  which  may  ap- 
point  plumbing   inspectors. 

Regulatory  Powers 

The  Municipal  Government  Study  Commission  was 
very  much  concerned  with  the  problem  of  rapid,  urban- 
type  growth  in  unincorporated  areas  of  the  state.  Such 
factors  as  the  Interstate  Highway  System,  the  Research 
Triangle  park,  and  decentralized  industrial  location  are 
expected  to  add  impetus  to  existing  tendencies  toward 
such  development,  and  the  possibility  of  acute  govern- 
mental problems  springing  out  of  such  growth  is  already 
apparent.  Unfortunately,  prior  to  1959  there  was  al- 
most no  governmental  machinery  for  guiding  this  de- 
velopment  along  sound   lines. 

The  Study  Commission  proposals  essentially  took  three 
forms:  (1)  granting  counties  authority  to  regulate  this 
development,  (2)  granting  municipalities  additional  reg- 
ulatory authority  over  areas  close  to  their  boundaries, 
and  (3)  easing  the  difficulties  attendant  upon  extension  of 
municipal  boundaries.  The  new  laws  covering  the  lat- 
ter problem  are  described  in  detail  in  the  article  on  "Leg- 
islation of  Interest  to  Municipal  Officials." 

New   County   Powers 

Although  counties  have  had  authority  to  establish  plan- 
ning boards  since  1945,  this  power  was  largely  negated  by 
the  absence  of  any  power  to  adopt  regulations  carrying 
out  their  plans.  This  gap  has  largely  been  filled  by 
Chapters  1006  (HB  372)  and  1007  (HB  374),  which  en- 
able counties  to  adopt  zoning  ordinances  and  subdivision 
regulations.  However,  31  counties  are  exempted  from 
the  provisions  of  the  former  act  and  26  from  the  latter. 

The  new  zoning  law  is  much  the  same  as  the  municipal 
zoning  enabling  act  (G.S.  Chapter  160,  Art.  14).  It  au- 
thorizes the  county  commissioners  to  zone  (a)  all  areas 
of  the  county,  outside  municipal  zoning  jurisdiction,  (b) 
any  portion  of  such  area  containing  at  least  640  acres 
and  ten  separate  tracts  of  land  in  separate  ownership, 
and/or  (c)  with  the  agreement  of  the  city  council,  any 
area  within  municipal  zoning  jurisdiction. 

In  order  to  make  use  of  the  law,  the  county  commis- 
sioners must  appoint  a  planning  board  to  prepare  the 
original  ordinance  and  a  board  of  adjustment  to  grant 
relief  in  hardship  cases  arising  under  the  ordinance.  If 
only  a  portion  of  the  county  is  to  be  zoned,  a  zoning  ad- 
visory commission  must  be  named  from  among  the  res- 
idents  of   each   area  zoned. 

The  new  law  does  not  affect  the  six  special  acts  under 
which  particular  counties  could  zone  prior  to  this  session, 
nor  new  acts  granting  such  power  to  Carteret  and  Ire- 
dell Counties. 

The  new  subdivision-control  act  is  also  closely  similar 
to  the  municipal  enabling  act  (G.S.  160-226  to  160-227.1). 
It  authorizes  the  county  commissioners  to  adopt  land  sub- 
division regulations  covering  (a)  all  of  the  county  out- 
side municipal  subdivision-control  jurisdiction  and  (b) 
with  the  approval  of  the  city  council,  inside  such  juris- 
diction  as  well. 

Essentially,  the  act  prevents  registration  of  subdivision 


plats  which  have  not  been  approved  in  accordance  with 
the  regulations.  It  provides  that  approval  may  be  given 
by  (a)  the  county  commissioners,  (b)  the  county  plan- 
ning board,  or  (c)  the  county  commissioners  upon  the 
recommendation  of  the  planning  board.  In  any  event,  the 
plat  must  be  referred  to  the  district  highway  engineer, 
the  county  health  director,  and  the  county  school  superin- 
tendent for  recommendations  as  to  proposed  streets  and 
drainage  systems,  water  and  sewerage  systems,  and  school 
sites. 

Prior  to  this  act  only  Forsyth  and  Durham  Counties 
had  subdivision-regulation  authority.  Carteret  County  re- 
ceived such   authority  in  its  special  act  this   session. 

New  Municipal  Powers 

Recognizing  that  cities  and  towns  have  a  special  in- 
terest in  regulating  the  areas  immediately  adjacent  to 
their  boundaries  (particularly  where  there  are  no  county 
regulations),  the  Municipal  Government  Study  Commis- 
sion submitted  four  proposals  granting  cities  extra- 
territorial  authority.     Only   one   of  these   passed. 

Chapter  1204  (HB  373)  grants  all  cities  over  2,500 
population  authority  to  zone  for  a  distance  of  one  mile 
beyond  their  boundaries  (19  counties  are  exempted  from 
provisions  of  the  act).  In  order  to  exercise  this  power, 
the  city  council  must  double  the  size  of  its  planning 
board  or  zoning  commission  and  of  its  board  of  adjust- 
ment, with  all  of  the  additional  members  being  residents 
of  the  outside  area  appsinted  by  the  county  commission- 
ers. The  additional  members  will  function  only  with 
respect  to  the  zoning  of  the  outside  area.  The  act  is  sim- 
ilar to  Raleigh's  special  act  which  was  upheld  in  Raleigh 
v.  Morand,  247  N.C.  363    (1957). 

Special  acts  granted  similar  powers  to  Murfreesboro 
and  Tryon,  but  a  bill  affecting  Raeford  died  in  committee. 
Minor  modifications  were  made  in  existing  acts  under 
which  High  Point,  Elizabeth  City,  and  Goldsboro  pos- 
sessed   extraterritorial    zoning    authority. 

HB  488  and  HB  371,  under  which  the  Study  Commis. 
sion  proposed  to  grant  cities  over  10,000  population  per- 
mission to  fix  the  boundaries  of  their  zoning  and  subdivi- 
sion-regulation powers  at  not  more  than  five  miles  be- 
yond their  limits,  by  agreements  with  their  county  com- 
missioners, died  in  a  House  Committee.  However,  spe- 
cial acts  did  extend  Charlotte's  extraterritorial  zoning, 
subdivision-regulation,  and  building-regulation  jurisdic- 
tion over  a  larger  area  than  heretofore. 

HB  368  was  another  Study  Commission  bill  which  died 
in  committee.  The  existing  subdivision-control  enabling 
act  for  cities  and  towns  (G.S.  160-226  to  160-227.1)  au- 
thorizes them  to  regulate  subdivisions  both  within  their 
limits  and  for  a  mile  outside,  but  it  exempts  53  counties 
from  its  coverage.  HB  368  would  have  repealed  these 
exemptions.  Despite  its  demise,  special  acts  applied  the 
state  act  to  Shelby  and  to  municipalities  in  Beaufort, 
Rowan,   Scotland,   and   Transylvania   Counties. 

Other  Regulatory   Acts 

Two  proposals  of  the  Uniform  Map  Law  Study  Com- 
mission will  be  of  particular  concern  to  local  planning 
agencies.  Chapter  1235  (SB  61)  provides  in  great  detail 
the  requirements  which  must  be  met  by  subdivision  plats 
in  order  to  be  recorded,  while  Chapter  1159  (SB  63)  re- 
quires additional  "control  corners"  in  new  real  estate  de- 
velopments. The  former  law  exempts  29  counties,  and 
the  latter  exempts  three. 
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In  the  field  of  municipal  zoning  Chapter  434  (HB  491) 
modifies  the  so-called  "20  per  cent  protest"  provision 
of  G.S.  160-176  so  as  to  extend  its  provisions  to  prop- 
erty owners  on  either  side  of  property  proposed  to 
be  rezoned.  Previously,  only  those  to  the  rear  or 
across  the  street  from  it  came  under  this  provision. 
A  similar  act  modifies  Raleigh's  charter  in  the  same 
manner.  Mecklenburg  County  was  added  to  the  list 
of  counties  exempt  from  the  "corner"  proviso  of  G.S. 
160-173,  while  another  special  act  authorizes  the  White- 
ville  city  council  to  fix  rules  of  procedure  for  its  zoning 
board  of  adjustment. 

Other  special  acts  provide  for  regulation  of  swimming 
pools  in  Lumberton;  make  the  provisions  of  G.S.  Chao- 
ter  160,  Article  15  (the  minimum  housing  standards 
law)  apply  to  the  Town  of  Whiteville;  authorize  Durham 
to  condemn  buildings  which  are  fire  or  safety  hazards 
or  a  public  nuisance;  and  authorize  Wilmington  to  adopt 
building,  gas,  heating,  and  electrical  codes  by  reference. 

Major  Street  Planning 

Chapter  687  (HB  699),  another  Municipal  Govern- 
ment Study  Commission  bill,  is  expected  to  give  a  major 
push  to  planning  programs  all  over  the  state.  Coming 
in  the  wake  of  nationwide  recognition  that  new  highways 
must  be  designed  to  fit  into  desirable  patterns  of  commun- 
ity development,  the  act  provides  that  "Each  municipal- 
ity, with  the  cooperation  of  the  State  Highway  Commis- 
sion, shall  develop  a  comprehensive  plan  for  a  street  sys- 
tem that  will  serve  present  and  anticipated  volumes  of 
vehicular   traffic   in   and   around   the   municipality." 

Upon  adoption  by  both  the  municipal  governing  body 
and  the  State  Highway  Commission,  the  plan  will  have 
two  functions:  to  delineate  respective  responsibilities  of 
the  municipality  and  the  Commission  for  (1)  right-of- 
way  acquisition  (the  Commission  is  authorized  to  pay  up 
to  100  per  cent  of  the  costs  where  necessary)  and  (2) 
street   construction    and    maintenance. 

The  new  act  relies  heavily  upon  the  municipality's  and 
the  Commission's  reaching  agreement,  but  it  makes  pro- 
vision for  the  cases  where  no  agreement  is  had. 

Other  new  acts  of  interest  to  planners  are  Chapter  1128 
(SB  264),  which  authorizes  the  Highway  Commission  to 
acquire  an  entire  lot  or  tract  with  the  consent  of  the  land- 
owner, even  though  the  entire  amount  of  land  is  not  im- 
mediately   needed    for    right-of-way    purposes;     Chapter 


1216  (HB  970),  which  reallocates  the  cost  of  construct- 
ing grade  separations  between  the  Highway  Commission 
and  railroads  affected;  and  Chapter  560  (HB  652),  which 
makes  it  a  misdemeanor  to  place  flashing,  rotating,  or 
other  types  of  lights  so  as  to  hamper  vision  of,  or  mis- 
lead, motorists.  HB  959,  which  would  have  regulated 
advertising  along  the  National  System  of  Interstate  and 
Defense   Highways,  was  killed  by  a   House   committee. 

Economic  Development 
The  steadily  increasing  interest  in  economic  develop- 
ment of  the  state  was  responsible  for  a  spate  of  new 
measures,  most  of  them  special  acts  applicable  to  particu- 
lar localities.  The  wide  range  of  such  measures  is  illus- 
trated by  Chapter  613  (SB  207),  authorizing  business 
development  corporations  to  borrow  from  financial  in- 
stitutions and  from  agencies  established  under  the  fed- 
eral Small  Business  Investment  Act;  Chapter  915  (HB 
827),  making  industrial  education  centers  a  part  of  the 
public  school  system;  and  Chapter  308  (SB  216),  au- 
thorizing cities  and  counties  to  issue  bonds  for  sharing 
the  cost  of  water  storage  facilities  for  industrial,  domes- 
tic, and  other  purposes. 

Two  sets  of  special  acts  are  designed  to  furnish  funds 
for  industrial  promotion  and  similar  types  of  activity. 
The  first  authorizes  the  governing  bodies  of  Bertie,  Ca- 
tawba, Edgecombe,  and  Montgomery  Counties,  the  Town 
of  Tarboro,  and  all  towns  in  Bertie  County  to  make  ap- 
propriations for  such  purposes  from  surplus  and  non- 
tax funds.  The  second  set  of  acts,  applying  to  Anson, 
Beaufort,  Brunswick,  Edgecombe,  Franklin,  Martin,  Polk, 
Rutherford,  and  Vance  Counties,  provides  for  an  election 
on  the  levy  of  an  industrial-development  tax.  If  the 
election  carries,  provision  is  made  for  an  industrial  de- 
velopment commission  to  supervise  the  expenditure  of 
funds  collected. 

A  special  type  of  inducement  to  new  industry  is  the 
furnishing  of  water  and  sewer  service  to  industrial  sites. 
Continuing  a  trend  of  past  years,  this  session  of  the  Gen- 
eral Assembly  adopted  special  acts  authorizing  Alexander, 
Burke,  and  Forsyth  Counties,  and  municipalities  in  Burke, 
to  extend  such  facilities  to  rural  communities  and  indus- 
trial sites.  The  Forsyth  County  act  provides  additional 
authority  to  develop  the  old  county  farm  property  as  an 
industrial    park. 
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LOCAL  PROPERTY  TAXES 

By  Henry  W.  Lewis 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  used  in  this  article  refer  to  the  1959 
Session  Laws.  Numbers  preceded  by  HB  or  SB  refer  to 
bills   introduced   in    the   House   and   Senate. 

Introduction 

Property  tax  legislation  occupied  an  unaccustomed 
place  of  prominence  in  the  1959  General  Assembly,  a 
status  directly  attributable  to  the  interest  in  it  displayed 
by  the  Report  of  the  Tax  Study  Commission  of  the  State 
of  North  Carolina  issued  in  October  195S.  Three  sets  of 
companion  bills  designed  to  effect  the  major  property 
tax  recommendations  of  that  Commission  were  intro- 
duced: SB  161  (HB  332);  SB  162  (HB  331);  and  SB 
307  (HB  736).  The  first  two  sets  were  enacted  with  only 
minor  revisions;  the  third  set,  by  virtue  of  circum- 
stances—particularly lack  of  time  for  adequate  explana- 
tion— was    postponed    indefinitely    by    proponents. 

Assessment    Standards 

As  a  result  of  its  examination  of  existing-  property 
assessments  in  the  counties  of  North  Carolina  the  Tax 
Study  Commission  took  the  position  that  the  Machinery 
Act's  requirement  of  full  market  value  assessment  should 
be  deleted  from  the  law  and,  in  its  place,  there  should 
be  inserted  authority  for  each  county  to  determine  tha 
percentage  of  market  value  at  which  it  would  uniformly 
assess  all  property. 

Chapter  682  (SB  161)  is  designed  to  give  effect  to  this 
recommendation  by  rewriting  the  first  paragraph  of  G. 
S.  105-294  [Machinery  Act  §500].  The  rewritten  statute 
recognizes  the  practical  difference  between  the  appraisal 
and  assessment  processes.  It  retains  the  requirement  that 
all  property  be  appraised  at  its  full  market  value,  but 
instead  of  requiring  that  all  property  be  assessed  for 
taxation  at  the  appraised  figure,  it  allows  each  board 
of  county  commissioners  annually  to  "select  and  adopt 
some  uniform  percentage  of  the  amount  at  which  prop- 
erty has  been  appraised  as  the  value  to  be  used  in  tax- 
ing property,"  that  is,  the  value  at  which  it  will  be  assessed 
for  taxation.  "The  percentage  selected  shall  be  adopted 
by  resolution  of  the  board  of  county  commissioners  prioi 
to  the  first  meeting  of  the  board  of  equalization  and  re- 
view, and  such  percentage  shall  be  known  as  the  assess- 
ment ratio." 

Recognizing  that  municipal  corporations  and  special 
taxing  -districts  have  a  strong  interest  in  the  assessment 
ratio  a  county  adopts  by  reason  of  the  fact  that  such 
units  must,  accept  assessment  fixed  by  the  counties  in 
which  they  lie,  Chapter  682  provides  that  before  adopt- 
ing an  assessment  ratio  each  board  of  county  commis- 
sioners must  give  such  units  an  opportunity  to  make 
recommendations    "as    to    that    assessment    ratio    which 


would  provide  a  reasonable  and  adequate  tax  base  in 
each  such  municipality  or  other  taxing  unit."  While  final 
decision  as  to  a  ratio  remains  the  county  commissioners' 
responsibility  the  statute  requires  them  to  give  "dua 
consideration"   to    such    recommendations. 

A  copy  of  the  commissioners'  resolution  setting  the 
assessment  ratio  must  be  forwarded  to  the  State  Board 
of  Assessment  within  ten  days  after  adoption. 

The  effect  of  Chapter  682  is  to  give  boards  of  county 
commissioners  broad  and  flexible  power  in  determining 
the  level  at  which  the  property  in  their  counties  is  to  be 
assessed  for  tax  purposes.  Not  only  does  it  give  them 
complete  freedom  in  the  selection  of  an  assessment  ratio, 
but  it  also  permits  them  to  change  that  ratio  annually 
if  they   so   desire. 

With  this  new  freedom,  however,  comes  considerable 
responsibility.  No  longer  is  the  assessment  ratio  to  be  a 
matter  of  unofficial  and  unrecorded  policy.  It  now  be- 
comes a  matter  requiring  annual  decision  and  annual 
recording  of  that  decision  both  in  the  board's  minutes 
and  with  the  State  Board  of  Assessment.  This  single 
assessment  ratio  is  legally  binding  in  the  assessment  ol 
all  varieties  and  sorts  of  property — real  and  persona'. 
A  taxpayer  dissatisfied  with  a  tax  valuation  need  no 
longer  show  that  his  property  is  assessed  at  a  figure 
out  of  line  with  similar  properties;  he  need  merely  show 
what  the  true  market  value  of  his  property  would  be 
and  that  the  tax  assessment  is  in  excess  of  the  percentage 
of  market  value  recorded  as  the  county's  official  assess- 
ment ratio.  In  addition,  the  possibilities  for  use  of  these 
official  ratios  by  the  State  Board  of  Assessment  should 
not  be  ignored.  In  his  Summary  of  the  Report  of  the  Tax 
Study  Commission  (1958),  H.  C.  Stansbury  wrote   (p.  4): 

The   recommendation   that  the  percentage  of  maiket 
value  at  which  property  is  to  be  assessed  be  reported 
to  the  State  Board  of  Assessment  is  made  by  the  [Tax 
Study]    Commission    in    order    to    provide    the    State 
Board  of  Assessment  with  official  information  which 
the  Board  may  use  in  assessing  certain  properties  of 
public   utilities   such   as   rolling   stock   and   rights-of- 
way  of  railroads  and  in  the  performance  of  its  other 
duties. 
Such  use  might  extend  to  determination  of  the  valuations 
to  be  certified  by  the  State  Board  of  Assessment  to  the 
local   units   of  government  for   taxation. 

Real    Property     Revaluations 

Time  Schedule 

The  Tax  Study  Commission's  recommendations  spoke 
firmly  of  the  need  for  reasonably  current  and  dependable 
assessments.  They  stressed  the  fact  that  revaluation  of 
real  property  should  be  made  a  matter  of  established 
routine    in   every   county   and   that   postponement   beyond 
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fixed  reassessment  years  should  not  be  permitted.  Chap- 
ter 704  (SB  162)  rewrites  G.  S.  105-278  [Machinery 
Act  §300]  to  establish  a  definite  scheduled  date  at 
which  each  county  in  the  state  is  to  conduct  its  next 
revaluation  of  real  property.  Each  such  revaluation  is 
to  become  effective  as  of  January  1  of  the  year  indicated: 

1961 — Alamance,  Edgecombe.  Gates,  Martin,  Mitchell. 
Nash,   Perquimans,   Randolph,   Stanly,    Warren. 

1962 — Alexander,  Anson,  Clay,  Craven,  Duplin,  Dur- 
ham,   Granville. 

2963 — Beaufort,  Burke.  Chatham,  Davie,  Graham, 
Hertford,  Johnston,  McDowell,  Mecklenburg,  Moore, 
Pender,    Rockingham,    Sampson,    Scotland,    Watauga. 

1964 — Avery,  Camden,  Cherokee,  Cleveland,  Cumber- 
land, Guilford,  Harnett,  Haywood,  Montgomery,  North- 
ampton,  Wayne,  Wilkes. 

j965_Caldwell,  Carteret,  Columbus,  Currituck,  David- 
son, Gaston,  Greene,  Hyde,  Lee,  Lenoir,  Orange,  Pamlico, 
Pitt,   Richmond,    Transylvania,    Washington. 

1Q66 — Ashe,  Buncombe,  Chowan,  Franklin,  Hender- 
son, Hoke,  Jones,  Madison,  Pasquotank,  Robeson,  Rowan, 
Swain. 

2967 — Alleghany,  Bladen,  Brunswick,  Cabarrus,  Ca- 
tawba, Dare,  Halifax,  Macon,  New  Hanover,  Polk,  Stokes, 
Surry,   Tyrrell,   Yadkin. 

2968 — Bertie,  Caswell,  Forsyth,  Iredell,  Jackson,  Lin- 
coln, Onslow,  Person,  Rutherford,  Union,  Vance,  Wake, 
Wilson,   Yancey. 

In  addition,  Chapter  704  requires  each  county  to  hold 
revaluations  regularly  every  eighth  year  following  the 
initial  revaluation  established  in  this  schedule.  White 
a  board  of  county  commissioners  is  permitted  to  order  a 
revaluation  earlier  than  scheduled  by  the  statute,  such  a 
change  in  the  date  of  the  first  revaluation  under  the  new 
statute  would  have  the  effect  of  establishing  a  new  base 
year  from  which  the  particular  county's  octennial  revalua- 
tion schedule  must  thereafter  be  computed.  (Counties 
electing  to  accelerate  their  revaluation  schedule  must 
give  prompt  notice  to  the  State  Board  of  Assessment  of 
their  decision  by  furnishing  that  board  with  a  copy  of 
the  resolution  recording  the  decision.) 

In  the  fourth  year  following  a  scheduled  revaluation 
of  real  property  by  actual  appraisal  as  required  by  G.  S. 
105-728  as  rewritten  by  Chapter  704,  Chapter  682  (SB 
161)  requires  each  county  to  review  its  appraisal  values 
and  "make  whatever  revisions  are  needed  to  bring  them 
into  line  with  current  market  or  cash  value."  In  doing 
this,  however,  the  statute  makes  plain  that  it  does  not 
envision  another  revaluation  by  actual  visitation  and 
appraisal  by  stating  that  such  revisions  are  "to  be  made 
horizontally  only,  by  uniform  percentages  of  increase  or 
reduction  rather  than  by  actual  appraisal  and  reassess- 
ment of  individual  properties."  Once  the  appraisal  figures 
have  been  adjusted  in  this  way,  "each  county  shall,  for 
tax  assess7nent  purposes,  apply  the  assessment  ratio  se- 
lected and  adopted"  for  the  particular  year. 

As  Chapters  682  and  704  indicate,  the  General  Assembly 
agreed  with  the  feeling  of  the  Tax  Study  Commission 
that  revaluations  of  real  property  should  be  made  as  fre- 
quently as  practicable  and  that  the  period  between  re- 
valuations  should  be   definite. 

In  its  recommsndations  the  Commission  indicated  that 
the  requirement  that  property  be  revalued  every  four 
years   was   impractical   and   the   the   consistent   action   of 


the  General  Assembly  in  allowing  postponements  indi- 
cated that  it  was  of  the  same  mind.  In  summarizing  the 
Commission's  attitude  on  the  eight-year  interval  recom- 
mended, H.  C.  Stansbury  wrote   (p.  6)  : 

It  is  believed  that  intervals  of  greater  length  than 
eight  years  would  result  in  undue  hardship  upon  some 
taxpayers  and  would  greatly  increase  the  number  and 
severity  of  the  distortions  in  assessed  values  .  .  .  The 
proposal  that  the  General  Assembly  fix  a  schedule 
for  these  revaluations  is  'intended  to  avoid  confusion 
and  permit  the  maximum  use  of  available  qualified 
assessing  personnel. 

It  is  significant  that  the  Tax  Study  Commission  con- 
fined its  recommendations  in  this  area  to  statutory 
changes  rather  than  constitutional  amendments.  It  placed 
>ts  reliance  on  the  reasonableness  of  its  proposals,  on  tha 
hope  that  subsequent  legislatures  will  not  permit  piece- 
meal destruction  of  the  octennial  pattern  through  local 
?cts  allowing  postponement,  and  on  the  hope  that  boards 
of  county  commissioners  will  not  seek  special  legislative 
permission  to  make  exceptions  of  their  counties.  Thus, 
the  Tax  Study  Commission  manifested  its  faith  in  the 
worth   of   its   own   time   schedule.* 

As  already  pointed  out,  Chapter  704  permits  any  county 
desiring  to  hold  a  revaluation  earlier  than  scheduled  to 
accelerate  its  scheduled  date  by  passing  an  appropriate 
resolution.  In  the  past  some  counties  have  indicated  an 
interest  in  securing  the  right  to  revalue  on  a  continuous 
basis.  (See,  for  example,  the  following  chapters  of  the 
Session  Laws  of  1957:  Chapter  745 — Durham  County; 
Chapter  885 — Onslow  County;  Chapter  974 — Alleghany 
County;  and  Chapter  975 — Forsyth  County.)  It  would 
seem  that  the  provisions  of  Chapter  704  offer  no  obstacle 
to  the  installation  of  such  a  system.  The  commissioners 
need  only  pass  an  accelerating  resolution  annually,  noti- 
fying the  State  Board  of  Assessment  by  sending  that 
agency  a  copy  of  the  resolution.  In  such  a  county  the 
fourth  year  revision  provisions  of  Chapter  682  would 
not  be  called  into  play.  Selection  of  an  assessment  ratio 
would  be  no  problem  in  view  of  the  fact  that  Chapter 
682  already  permits  annual  revision. 
Quality  of  Work- 
Carrying  out  another  recommendation  of  the  Tax 
Study  Commission  in  language  almost  identical  with  that 
nf  the  Commission's  report,  Chapter  704  (SB  162)  amends 
G.  S.  105-295  [Machinery  Act  §501]  to  prescribe  mini- 
mum standards  for  a  real  property  revaluation.  It  pro- 
vides that  each  lot,  parcel,  structure,  and  improvement 
being  appraised  must  be  visited  and  observed  by  a  com- 
petent appraiser.  It  also  stipulates  that  prior  to  each 
revaluation  the  county  tax  supervisor  must  provide  for 
the    development    and    compilation    of    standard    uniform 


*  Article  II.  §29,  North  Carolina  Constitution,  entitled 
"Limitations  upon  power  of  General  Assembly  to  enact 
private  or  special  legislation,"  already  provides,"  inter  alia, 
that,  "The  General  Assembly  shall  not  pass  any  local,  pri- 
vate or  special  act  or  resolution  .  .  .  extending  the  time 
for  the  assessment  or  collection  of  taxes  .  .  .  ."  It  would 
be  possible  to  amend  this  section  to  read  substantially  as 
follows:  "The  General  Assembly  shall  not  pass  any  local, 
private  or  speciai  act  or  resolution  .  .  .  extending  the 
time  for  assessment  of  property  for  purposes  of  taxation 
as  established  by  general  law,  or  extending  the  time  for 
the  assessment  or  collection  of  taxes  .  .  .  ."  Insertion  of  the 
italicized  words  would  make  plain  the  necessity  for  setting 
assessment  schedules  by  laws  applying  in  every  jurisdic- 
tion. 


3  1 


Popular  Government 


schedules  of  values  to  be  used  in  appraising  real  property. 
They  must  be  prepared  in  sufficient  detail  to  enable  ap- 
praisers to  follow  them,  and  they  must  be  made  available 
for  public  inspection  upon  request. 

Furthermore,  Chapter  704  prescribes  the  preparation 
of  a  separate  property  record  for  each  tract,  parcel,  lot, 
or  group  of  contiguous  lots,  showing  all  the  information 
pertinent  to  appraisal  work  required  by  various  Ma- 
chinery Act  sections.  ''The  intent  and  purpose"  of  this 
provision,  according  to  the  statute,  "is  to  require  that  in- 
dividual property  records  be  maintained  in  sufficient  de- 
tail to  enable  property  owners  to  ascertain  the  method 
and  standards  of  value  by  which  properties  are  valued." 
It  is  apparent  that  actual  visitation  and  appraisal  of 
each  individual  piece  of  real  property  by  a  "competent" 
appraiser  will  make  for  great  improvement  in  the  calibre 
of  assessments.  Poor  appraisal  work  will  be  much  easier 
to  detect.  "By  reference  to  qualified  assessing  personnel 
[the  word  used  in  the  statute  is  "competent"],"  wrote 
Stansbury  (p.  6),  "it  is  not  meant  to  imply  that  firms 
engaged  in  the  business  of  appraising  property  on  a  con- 
tractual basis  must  be  employed  to  achieve  satisfactory 
results.  There  have  been  instances  in  North  Carolina  in 
recent  years  when  properly  trained,  local  personnel, 
working  under  the  supervision  of  the  local  tax  super- 
visor and  using  predetermined  standards  have  done  n 
professional  job  with  commendable  results." 

This  statement  is,  of  course,  accurate.  But  it  would  be 
unwise  to  underestimate  the  problems  incident  to  obtain- 
ing the  services  of  individuals  competent  to  plan  and 
carry  out  a  revaluation  program.  Initially,  boards  of 
county  commissioners  must  give  serious  consideration 
to  the  knowledge  and  experience  of  the  people  they 
name  as  county  tax  supervisors.  In  turn,  tax  supervisors 
must  devote  serious  effort  in  selecting  assessors.  In  all 
likelihood  the  requirements  of  the  new  statute  will  re- 
sult in  a  greater  outlay  in  salaries  than  many  counties 
have  been  accustomed  to  making  for  appraisal  work.  And, 
admittedly,  many  counties  will  give  serious  thought  to 
having  their  appraisals  done  on  a  contractual  basis. 
But  even  then  the  need  for  able  full-time  employees  in 
the  tax  supervisor's  office  will   remain. 

Determination  of  standards  of  value  for  appraisal  prior 
to  each  revaluation  program  is  essential  for  reliable  re- 
sults, but  the  responsibility  it  will  place  upon  the  county 
tax  supervisor  should  not  be  minimized.  Many  super- 
visors are  not  experienced  in  developing  such  standards 
and  will  need  training  and  help.  The  insertion  of  this 
requirement  as  to  schedules  of  value  must  also  be 
understood  in  terms  of  time.  This  work  must  be  done 
before  appraisals  are  initiated,  and  that  fact  alone 
should  be  sufficient  warning  to  counties  that  they  must 
start  preparations  for  a  revaluation  at  least  two  years 
before  the  date  it  is  to  become  effective. 
Financing  Revaluations 

It  was  the  Tax  Study  Commission's  belief  that  lack 
of  adequate  means  of  paying  for  revaluation  work  had 
been  a  major  contributing  cause  to  the  habit  of  revalua- 
tion postponement  manifested  both  in  law  and  practice. 
The  Commission's  report  said  (p.  18),  "Financing  of 
real  property  revaluations  should  be  placed  on  a  permanent 
and  fixed  basis  in  all  counties  through  uniform  state- 
wide legislation." 


In  Chapter  704  (SB  162)  this  recommendation  was 
enacted  into  law.  It  amends  G.  S.  153-9  to  make  real 
property  revaluation  a  "special  purpose"  for  which 
counties  may  levy  a  tax  in  excess  of  the  constitutional 
limit  of  20c  on  the  $100  of  assessed  valuation  for  general 
purposes.  In  addition,  it  adds  a  new  section  to  Chapter 
153  of  the  General  Statutes  requiring  each  county  to 
levy  annually  (under  the  special  purposes  authority  al- 
ready mentioned)  a  tax  which — when  added  to  other 
available  funds — is  calculated  to  produce,  by  accumula- 
tion during  the  period  between  required  revaluations, 
sufficient  money  to  pay  for  revaluation  by  actual  visita- 
tion and  appraisal.  Funds  raised  and  set  aside  for  this 
purpose  must  be  placed  in  a  sinking  fund  or  otherwise 
earmarked  and  are  not  to  be  available  for  other  uses. 
(It  is  plain  that  non-tax  funds  available  for  this  pur- 
pose may  be  placed  in  this  fund  to  supplement  funds 
raised  by  the  required  special  tax.)  Any  unexpended 
balance  remaining  in  the  revaluation  fund  following  a 
required  revaluation  must  be  retained  in  that  fund  for 
use  in  financing  the   next   scheduled   revaluation. 

The  Tax  Study  Commission's  "Specific  Recommenda- 
tions" pointed  out  that  tax  mapping  as  well  as  property 
appraisal  should  be  designated  a  special  purpose  for 
which  counties  might  levy  a  tax  in  excess  of  the  20c 
general  purpose  limitation  of  the  Constitution.  As  a  mat- 
ter of  practical  administration,  it  is  almost  impossible 
to  do  competent  tax  appraisal  work  without  adequate  tax 
maps.  Thus,  while  tax  mapping  was  not  included  in 
Chapter  704  in  specific  terms,  in  all  probability  the  spe- 
cial purpose  tax  for  revaluation  would  be  held  to  en- 
compass the  raising  of  funds  for  procuring  tax  maps 
of  the  area  to  be  appraised.  In  addition,  tax  mapping 
was  given  special  attention  in  Chapter  712  (HB  492), 
an  act  sponsored  by  those  interested  in  the  discovery  of 
state-owned  lands  as  well  as  lands  not  presently  found 
on  the  county  and  municipal  tax  books.  This  act  amends 
G.  S.  153-9  to  make  "the  expenses  incurred  in  the  map- 
ping of  lands  of  the  county  and  the  discovery  of  lands 
therein  not  listed  for  taxes"  a  "special  purpose"  for 
which  a  county  may  levy  a  tax  up  to  5c  on  the  $100  val- 
uation in  excess  of  the  20c  general  fund  limitation.  Such 
a  levy  would  of  course,  also  be  in  addition  to  the  required 
annual  levy  for  revaluation. 

The  two  special  purpose  tax  authorities  came  into  effect 
in  sufficient  time  for  use  in  making  up  county  budgets 
for  the  1959-60  fiscal  year.  In  fact,  the  mandatory  terms 
of  Chapter  704  make  it  plain  that  each  county  should 
insert  an  item  for  revaluation  in  its  new  budget. 

By  making  it  mandator}7  that  each  board  of  county 
commissioners  levy  a  tax  to  finance  revaluation  in  every 
year's  budget  the  legislature  has  relieved  county  com- 
missioners of  having  to  make  the  decision  of  whether  to 
lay  aside  tax  money  for  this  purpose.  For  many  boards 
this  will  be  a  welcome  relief;  when  criticized  by  property 
owners,  it  will  enable  them  to  lay  the  blame  for  the 
tax  at  the  feet  of  the  legislature.  At  the  same  time,  how- 
ever, the  new  legislation  leaves  with  each  board  of  com- 
missioners wide  discretion  in  determining  how  large  or 
how  small  this  mandatory  levy  is  to  be.  Each  year  each 
board  will  have  to  make  this  decision.  Thus,  a  prudent 
board  of  commissioners  will  want  to  make  an  estimate 
at  once  of  what  revaluation  will  cost  the  particular  coun- 
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ty.  Knowing  the  probable  total  cost  of  the  job,  knowing 
that  a  substantial  part  of  the  money  needed  for  the  job 
must  be  available  for  expenditure  in  the  year  prior  to  the 
year  in  which  the  revaluation  is  to  become  effective,  and 
knowing  how  many  years  remain  available  for  amassing 
the  money  that  will  be  needed,  the  commissioners  can  be- 
gin to  plan  intelligently  how  much  tax  to  levy  in  each 
year's  budget.  An  important  factor  that  will  have  to  be 
considered  is  whether  funds  other  than  those  to  be  raised 
by  the  mandatory  tax  can  be  counted  on  to  help  pay  for  re- 
valuation. Any  such  moneys,  once  they  have  been  placed  in 
the  revaluation  fund,  are  available  solely  for  that  purpose 
and  can  be  taken  into  consideration  in  determining  how 
much  money  will  have  to  be  raised  by  taxation.  Boards  of 
county  commissioners  will  have  to  be  careful  to  keep  the 
revaluation  tax  levy  at  a  relatively  even  level  from 
year  to  year.  Any  tendency  to  levy  an  infinitesimal  rate 
in  the  early  years  should  be  avoided;  it  will  only  mean 
that  a  heavy  rate  will  be  necessary  immediately  before 
the  scheduled  revaluation  year.  It  is  well  to  be  aware 
that  an  irresponsible  board  of  commissioners,  by  failing 
to  plan  the  financing  of  a  required  revaluation,  can  em- 
barrass a  successor  board,  and  if  the  successor  board 
seeks  legislative  exemption  from  the  state-wide  schedule 
it  is  possible  that  the  entire  plan  will  be  placed  in 
jeopardy. 

Classification     and     Exemption 

Constitutional   Proposals 

One  of  the  "Policy  Objectives"  recommended  to  the 
General  Assembly  and  to  local  tax  authorities  by  the 
Tax  Study  Commission  read  as  follows   (p.  18)  : 

"The  property  tax  base  should  be  uniform  through- 
out the  State.  In  other  words,  regardless  of  the  taxing 
unit  in  which  an  item  of  property  happens  to  be  situated, 
its  taxable  status  should  be  the  same;  it  should  be  tax- 
able in  all  units  or  exempt  in  all  units.  Thus, 

"A.  All  classifications  of  property  should  apply 
throughout   the   State.   .   .   . 

"B.  All  exclusions  from  the  tax  base  should  apply 
throughout   the   State. 

"C.    All  exemptions  should  apply  throughout  the  State. 

"D.  The  General  Assembly  should  not  delegate  to 
local  units  power  to  exempt,  classify,  or  exclude  from 
the  tax  base;  such  decisions  should  be  made  by  the  Gen- 
eral Assembly  for  the  State  as  a  whole.  The  General  As- 
sembly should  prohibit  local  use  of  the  exemption  and 
classification  powers." 

Having  made  these  recommendations,  the  Tax  Study 
Commission  prepared  working  drafts  of  amendments  to 
Article  V  of  the  North  Carolina  Constitution  to  put  them 
into  effect.  The  Commission  then  used  two  approaches  to 
secure  adoption  of  the  amendments:  First,  it  secured  in- 
clusion of  its  proposed  drafts  in  the  rewritten  Constitu- 
tion proposed  by  SB  99  and  its  companion  bill,  HB  226. 
In  addition,  the  Commission  secured  introduction  of  a 
set  of  bills  (SB  307  and  HB  736)  which  would  have  sub- 
mitted its  proposed  amendments  to  a  vote  of  the  people 
in  the  event  the  General  Assembly  failed  to  submit  the 
rewritten   Constitution    in    its   entirety. 

As  a  matter  of  history  it  may  be  of  value  to  record 
the  fact  that  the  Tax  Study  Commission's  proposals 
were  not  opposed  in  the  legislative  committees  and  sub- 
committees which  studied  the  rewritten  Constitution    (SB 


99),  nor  were  they  subjected  to  assault  when  the  docu- 
ment was  brought  to  the  two  houses  for  debate.  In  fact, 
the  Senate  passed  the  bill  embodying  the  rewritten  Con- 
stitution (SB  99)  with  the  Tax  Study  Commission's 
proposals  intact.  In  the  House  of  Representatives  the 
bill  rewriting  the  Constitution  was  defeated,  but  the 
portions  of  the  document  carrying  the  Commission's 
proposals  ware  not  attacked  during  the  floor  debate.  The 
bill  was  postponed  indefinitely  before  its  proponents  had 
a    chance  to   explain   the   revenue   article. 

Legislators  concerned  with  securing  enactment  of  the 
Tax  Study  Commission's  constitutional  proposals  did  not 
press  for  action  on  either  of  the  separate  bills  (SB  307 
or  HB  736)  so  long  as  there  was  a  chance  that  the  re- 
written Constitution  might  pass.  The  full  rewrite  (SB 
99)  cleared  the  Senate  and  was  received  in  the  House 
on  Juno  8.  Consideration  was  postponed  until  June  16. 
In  the  meantime,  on  June  11  the  Senate  Committee  en 
Constitution  gave  a  favorable  report  to  SB  307  (one  of 
the  separate  bills  carrying  the  Tax  Study  Commission's 
recommendations  for  constitutional  change)  to  have  it 
ready  should  the  House  reject  the  complete  constitutional 
rewrite.  Pending  determination  of  the  House's  attitude 
toward  SB  99,  the  Senate  took  no  action  on  SB  307. 
But  when  the  House  killed  SB  99  on  June  17  the  Senate 
took  up  SB  307  on  the  following  day  and  passed  it  on 
second  reading  by  a  vote  of  32  to  13.  Vote  on  third 
reading  was  deferred  until  June  19.  On  that  date  pro- 
ponents of  the  measure  had  to  evaluate  at  least  four 
factors:  (1)  A  feeling  that  in  the  wake  of  defeat  of  SB 
99  there  was  a  general  attitude  of  opposition  to  any 
constitutional  changes  this  year.  (2)  A  strong  desire 
on  the  part  of  members  of  the  legislature  to  end  the  ses- 
sion and  the  possibility  that  such  an  attitude  would  lead 
to  the  defeat  of  any  bill  that  might  bring  on  prolonged 
debate.  (3)  The  fact  that  some  senators  who  voted  for 
SB  307  on  second  reading  explicity  reserved  the  right 
to  oppose  the  bill  on  third  reading — largely  because  of 
a  fear  that  it  might  bring  into  direct  question  the  "sea- 
port" exemptions  granted  by  G.  S.  105-297  (10),  (14), 
and  (17) — and  might  thereby  make  it  impossible  to  mus- 
ter the  three-fifths  vote  necessary  for  passage  in  the 
Senate.  (4)  The  chance  that  an  outright  defeat  of 
these  proposals  in  the  current  session  of  the  legislature 
might  hinder  their  chances  of  success  should  they  be 
proposed  again  in  1961.  On  the  basis  of  these  considera- 
tions, proponents  of  SB  307  secured  its  indefinite  post- 
ponement in  the  Senate  on  June  19,  the  day  before  ad- 
journment. 

Changes  in   Exemption  Statutes 

Property  Used  for  Educational  Purposes.  Until  en- 
actment of  Chapter  521  (HB  289),  G.  S.  105-296(4) 
[Machinery  Act  §600(4)]  granted  exemption  to  the 
real  property  of  educational  institutions  according  to 
the  following   standards: 

(1)  The  key  exemption  was  that  granted  to:  "Build- 
ings. .  .  .  wholly  devoted  to  educational  purposes,  be- 
longing to,  actually  and  exclusively  occupied  and  used 
for  public  libraries,  colleges,  academies,  industrial  schools, 
seminaries,    or    any    other    institutions    of   learning." 

(2)  The  statute  also  granted  exemption  to: 

(a)    "The    land    actually    occupied"    by    buildings 
granted    exemption. 
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(b)  "Such  additional  adjacent  land  owned  by 
such  libraries  and  educational  institutions  as 
may  be  reasonably  necessary  for  the  con- 
venient use  of  such   [exempted]   buildings.  .  .  ." 

(c)  "Buildings  [on  the  additional  adjacent  land 
granted  exemption]  used  as  residences  by  the 
officers  or  instructors  of  such  educational  in- 
stitutions." 

Under  the  terms  of  Chapter  521  very  little  change  is 
made  in  the  key  exemption  indicated  as  "(1)",  above. 
The  word  "actually"  as  descriptive  of  occupancy  has 
ben  deleted,  and  the  word  "museums"  has  been  inserted 
in  the  illustrative  list  of  institutions  of  learning,  but 
neither  of  these  amendments  can  be  said  to  work  any 
basic  change  in  the  statute's  coverage.  On  the  other 
hand,  the  phrase  exempting  land  in  item  (2)  (b),  above, 
has  been  altered  substantially.  The  requirement  that  the 
institution's  additional  land  be  adjacent  to  its  buildings 
to  warrant  exemption  has  been  removed  from  the  statute. 
While  the  Supreme  Court  had  been  somewhat  liberal  in 
its  interpretation  of  what  constitutes  "adjacent"  as 
used  in  this  statute,  the  word  still  had  some  strength. 
See  Harrison  v.  Guilford  County,  218  N.  C.  718,  12  S.E. 
(2d)  269  (1940).  Its  removal  apparently  removes  all 
restrictions  on  location  of  the  institutions's  "additional 
land"  so  long  as  the  additional  land  is  "reasonably  neces- 
sary for  the  convenient  use  of  [the  exempted]  buildings. ' 

The  specific  exemption  in  item  (2)  (c),  above,  has  been 
dropped  from  the  statute  in  favor  of  a  broader  exemp- 
tion covering  "such  other  buildings  and  facilities  located 
on  the  premises  of  such  [educational]  institutions  as 
may  be  reasonably  necessary  and  useful  in  the  functional 
operation  of  such  institutions."  The  word  "premises" 
again  emphasizes  the  fact  that  adjacency  is  no  longer  a 
factor  in  determining  exemption.  And  presumably  the 
term  "functional"  as  used  here  would  be  given  its  stand- 
ard dictionary  meaning:  pertaining  to  or  connected  with 
the  natural,  proper,  or  characteristic  action,  office,  or 
duty  of  an  educational  institution. 

But  perhaps  the  most  significant  change  in  this 
statute  appears  in  a  proviso  attached  to  the  subsection: 
"Provided,  however,  that  the  exemption  of  this  subsec- 
tion [granted  to  real  property  of  educational  institutions] 
shall  not  apply  to  any  institution  organized  or  operated 
for  profit,  or  if  any  officer,  shareholder,  member,  or  em- 
ployee thereof  or  other  individual  shall  be  entitled  to 
receive  any  pecuniary  profit  from  the  operations  thereof, 
except  reasonable  compensation  for  services."  This  was 
a  direct  attempt  to  exclude  "schools  operated  for  profit" 
from  the  real  estate  exemption.  Such  an  objective  has 
long  been  discussed  by  property  tax  administrators,  but 
it  had  been  left  untried  for  fear  that  any  such  limitation 
might  have  the  effect  of  taxing  educational  institutions 
deserving  of  exemption.  There  was  a  danger  of  throwing 
out  the  baby  with  the  bath.  It  is  possible  that  the  1959 
amendment  will  achieve  a  workable  solution  to  this 
problem.  What  constitutes  "reasonable  compensation  for 
services"  is  a  peculiar  problem  to  be  left  for  decision  by 
property  tax  assessors,  but  it  seems  plain  that  the  legis- 
lature has  seen  fit  to  establish  this  as  the  test  of  exemp- 
tion for  them  to  administer.  In  passing  it  is  worth  notic- 
ing that  no  change  was  made  in  G.  S.  105-297(3)  [Ma- 
chinery Act  §601(3)]  granting  exemption  to  the  per- 
sonal  property   of   educational    institutions,    in   all    prob- 


ability on  the  ground  that  exemption  of  the  personal 
property  of  such  institutions  is  governed  by  whether  it 
i<-  located  in  exempted  buildings.  The  building  issue 
having  been  settled,  no  issue  is  raised  as  to  the  personalty, 
and  thus  the  exclusion  of  real  property  belonging  to 
"schools  operated  for  profit"  from  the  exemption  would 
work  an  automatic  exclusion  of  the  personal  property  in 
such  buildings  from  any  exemption  contained  in  G.  S. 
105-297    [Machinery  Act   §601]. 

Property   Used  for  Religious   Purposes.      The   statutes 
have  long  granted  exemption  to  real  property  owned  by 
religious  bodies  and  used  for  purposes  of  worship;    they 
have    also   granted    exemption    to    the    residence    of    min- 
isters of  churches.  See  G.   S.   105-296(3)    [Machinery  Act 
§600(3)].   From  time  to  time,  however,  interesting  prob- 
lems have  arisen  with  regard  to  the  breadth  of  this  ex- 
emption.   For   example,   what   of   the   real   property    of   a 
corporation  organized  and  operated  on  a  non-profit  basis 
for  the  purpose  of  publishing  an  official  newspaper  of  a 
given  religious  denomination?   This  seems   clearly  not  to 
have  been  exempted.  But  what  about  the  residence  of  a 
clergyman    named    editor    of    such    a    publication   by   the 
denomination   to   which   he   belongs?   Again,   the    general 
view  has  been  that  the  statute  does  not  afford  it  exemp- 
tion. It   seems  to  have  been   a   related   problem   that   led 
the  1959  General  Assembly  to  enact  the  portion  of  Chap- 
ter 511    (SB   97)    which   adds  a  new  subsection  to   G.   S. 
105-296    [Ma-chinery   Act   §600]    granting   exemption   to: 
Buildings  with  the  land  upon  which  they  are  situated, 
together  with  the  additional  adjacent  land  reasonably 
necessary  for  the  convenient  use  of   such   buildings, 
lawfully   owned   and    held   by   churches   or   other   re- 
ligious bodies  or  organizations,  and  used  for  the  gen- 
eral  or   promotional   offices   or   headquarters   of   such 
churches    or   religious    bodies   or   organizations. 
It  will  be  observed  that  the   language   used  in  this   new 
subsection  parallels  that  already  found  in  Subsection   (3)  : 
The  exemption   is   keyed   in   the   first   instance   to   "build- 
ings .  .  .  lawfully  owned   and  held  by  churches  or  other 
religious  bodies   or  organizations,   and   used   for  the   gen- 
eral    or     promotional     offices     or     headquarters     of     such 
churches    or    religious    bodies    or    organizations,"    one    of 
the  uses  clearly  not  covered  by  the  statute  before  amend- 
ment.  Secondarily,   the  new   subsection  grants  exemption 
to   the  land   upon   which   the   exempted   buildings   are   lo- 
cated and  also  "the  additional   adjacent  land   reasonably 
necessary  for  the  convenient  use  of"  the  exempted  build- 
ings so  long  as  it  is  owned  by  the  exempted  agency. 

It  should  be  noted  that  the  General  Assembly  did  not 
amend  G.  S.  105-297(2)  [Machinery  Act  §601(2)],  the 
section  granting  exemption  to  the  personal  property  of 
churches  and  religious  bodies,  to  effect  exemption  of  per- 
sonal property  used  in  church  headquarters  and  pro- 
motional offices.  In  view  of  the  language  of  this  statute 
it  is  questionable  whether  personal  property  located  in 
such  buildings  is  entitled  to  exemption.  Note  that  exemp- 
tion is  allowed  only  for : 

The  furniture  and  furnishings  of  buildings  lawfully 
owned  and  held  by  churches  or  religious  bodies,  wholly 
and  exclusively  used  for  religious  worship  or  for  the 
residence  of  the  minister  of  any  church  or  religious 
body,  and  private  libraries  of  such  ministers  .... 
[Italics  added.] 

Proration  of  Exemptions.  It  often  happens  that  an 
agency  whose  real  property  is  generally  entitled  to  ex- 
emption will  erect  a  building  larger  than  it  needs  for  the 
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primary  work  of  the  agency,  the  work  or  use  which  con- 
stitutes the  purpose  justifying  exemption.  For  example, 
a  fraternal  order  may  build  a  large  structure  in  which 
it  locates  its  lodge  rooms,  space  for  a  theater,  and  a 
number  of  offices  for  public  rental.  Under  G.  S.  105- 
296(6)  [Machinery  Act  §600(6)]  exemption  is  granted 
to: 

Buildings,  with  the  land  actually  occupied,  belonging 
to  .  .  .  any  benevolent,  patriotic,  historical,  or  chari- 
table association  used  exclusively  for  lodge  purposes 
by  said  societies  or  associations  .... 
Some  years  ago  in  considering  such  a  factual   situation 
the   Attorney    General    pointed    out   that    in    the    case    of 
Piedmont    Memorial    Hospital    v.    Guilford    County,    218 
N.  C.  673    (1940),  at  page  679,  the  Supreme  Court  "ap- 
pears  to   suggest  that  a   building   used  partly   for  chari- 
table purposes  and  partly  for  commercial  purposes  might 
be   apportioned   as   to    its    valuation   so   that   the   portion 
used  for  charitable  or  lodge   purposes  might   be   tax   ex- 
empt,   while    that   used    for    commercial    purposes    might 
be  subject  to  ad  valorem  taxation.  It  will  be  observed,  how- 
ever," as  the  Attorney  General  pointed  out,  "that  in  that 
case  the  judgment  of  the  lower  court  that  the  entire  tax 
which  was  paid  under  protest  be  refunded  was  reversed, 
the  Court  stating: 

'That  portion  of  the  judgment  appealed  from,  which 
declared  plaintiff's  real  property  exempt  from  tax- 
ation, must  be  held  erroneous  and  the  judgment  or- 
dering refund  of  the  amount  paid  under  protest  is 
reversed.' 

It  will  also  be  noted  that  in  the  case  of  Odd  Fellows  v. 
Swain  [217  N.  C.  632  (1940)],  although  a  portion  of  the 
building  was  used  for  lodge  purposes,  there  was  no  sug- 
gestion that  a  portion  of  the  valuation  represented  by 
the  space  used  for  lodge  purposes  be  exempt  from  tax- 
ation." In  summary,  the  Attorney  General  said:  "I  have 
not  been  able  to  find  a  case  in  which  the  Supreme  Court  has 


passed  squarely  upon  the  question  of  apportioning  part  of 
the  building  for  purposes  of  exemption  and  taxation  ac- 
cording to  use.  .  .  .  However,  the  Court  has  many  times  re- 
iterated the  rule  that  exemptions  from  taxation  are  to 
be  strictly  construed  against  the  exemption  and  in  favor 
of  taxation.  .  .  .  Applying  the  rule  of  strict  construction 
against  exemption  and  in  favor  of  taxation  so  often  em- 
ployed by  the  Court,  I  am  of  the  opinion  that  since  the 
building  in  question  is  not  used  'exclusively  for  lodge 
purposes,'  the  entire  property  is  subject  to  ad  valorem 
taxes.  .  .  ."  [Letter  of  the  Attorney  General  to  W.  A. 
Johnson,  February  27,  1950.] 

It  was  to  settle  this  kind  of  problem  that  Chapter  511 
(SB  97)  added  to  G.  S.  105-296  [Machinery  Act  §600] 
a  new  subsection  as  follows: 

Notwithstanding  any  of  the  other  provisions  of  this 
section,   when    any    building   and    additional   adjacent 
land  necessary  for  the  convenient  use  of  said  build- 
ing  belongs   to    an   organization   enumerated    in   sub- 
divisions   (3)    through    (7),  or    (10)    or    (12)    of  this 
section  and  a  part  thereof  is  devoted  to  the  purposes 
for  which  an  exemption  from  ad  valorem  taxes  would 
be  allowed  by  said  subdivisions  if  the  entire  building 
and  grounds  were  exclusively  used  for  such  purposes, 
then  such  property  shall  be  exempt  from  ad  valorem 
taxes  to  the  extent  of  that  pro  rata  part  so  used. 
The    subdivisions    referred    to    by   number    grant    exemp- 
tion  to   real  property  of  religious,   educational,  veterans, 
patriotic,     benevolent,     and     charitable     organizations,    to 
non-profit    hospitals,    and    to    the    headquarters    or    pro- 
motional  buildings    of   religious    groups.    Under   the   new 
subsection,  if  the  property  is  of  the  kind  that  would  be 
entitled  to  exemption  if  exclusively  used  for  one  of  the 
exempting  purposes  the  part  so  used  is  granted  exemp- 
tion on  a  pro  rata  basis.  Presumably  such  proration  will 
be   computed   on  the  basis   of  the   value  the  part   of   the 
property  used  for  exempting  purposes  bears  to  the  value 
of  the  property  as  a  whole. 
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Popular  Government 


ELECTION  LAWS 

By  Henry  W.  Lewis 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  used  in  this  article  refer  to  the  1959 
Session  Laws.  Numbers  preceded  by  HB  or  SB  refer  to 
bills   introduced  in   the  House  and  Senate. 

The  1959  changes  in  the  statutes  governing  the  con- 
duct of  primaries  and  general  elections  were  all  of  a 
technical  or  corrective  nature.  Since  they  form  no  gen- 
eral pattern  it  will  be  simpler  to  discuss  each  of  them 
as   a  separate  topic. 

County    Board    of    Elections 

Pay  of  Chairman:  Heretofore  the  statute  has  provided 
for  paying  members  of  the  county  board  of  elections  at 
the  rate  of  $15  per  day,  but  a  separate  provision  pro- 
vided for  paying  the  chairman  $10  per  day.  This  incon- 
sistency has  been  removed;  the  statute  now  provides  for 
paying  the  chairman  a  per  diem  of  $15.  [Chapter  1203 
(HB   78)]. 

Board  Meetings:  The  first  meeting  of  the  county 
board  of  elections  has  heretofore  been  held  on  the  seventh 
Saturday  before  the  primary.  This  meeting  has  been 
advanced  to  the  ninth  Saturday  before  the  primary. 
[Chapter   1203    (HB   78)]. 

Registration   of   Voters 

Duties  of  Registrar:  While  the  registration  books  are 
in  his  hands,  the  registrar  has  a  duty  to  let  them  be 
copied  upon  application  by  any  candidate  or  political 
party  chairman.  If  he  prefers  to  do  so,  the  registrar 
may"  furnish  a  copy  of  the  registrations  in  his  precinct 
to  one  seeking  them  rather  than  permit  a  copying.  In 
this  event,  the  registrar  has  heretofore  been  entitled  to 
charge  a  fee  of  lc  per  name.  G.  S.  163-115  has  now 
been  amended  to  raise  the  fee  to  2c  per  name.  [Chapter 
883    (HB  724)]. 

Qualifications  to  Register:  Apparently  to  insure  that 
the  statutes  specify  what  has  heretofore  been  the  stand- 
ard interpretation,  appropriate  changes  have  been  made 
in  G.  S.  163-123  and  G.  S.  163-126  to  state  that  a  per- 
son who  will  be  qualified  by  age  or  residence  to  vote  in 
a  general  e!ection  for  which  a  particular  primary  is 
held,  may  register  in  the  regular  registration  period  be- 
fore the  primary,  if  otherwise  qualified,  and  vote  in  that 
primary  as  well  as  in  the  next  general  election.  In  such 
cases,  however,  the  voter  is  not  entitled  to  register  on 
the  day  of  the  first  or  second  primary.  [Chapter  1203 
(HB  78)]. 

Notices   of   Candioacy   in    Party    Primary 

Filing  Time:  Closing  time  for  filing  notice  of  candidacy 
has  been  changed  from  noon  on  the  sixth  Saturday  be- 
fore the  primary  to  noon  on  Friday  preceding  the  sixth 
Saturday  before  the  primary.    [Chapter   120S    (HB   78)]. 

A  recurring  problem  is  what  should  be  done  in  cases 
in  which  one  who  has  filed  his  notice  of  candidacy  dies 
before  the  primary  is  held.  A  new  statute  has  been  en- 
acted [Chapter  1054  (HB  76)]  to  deal  with  this  prob- 
lem.   It   provides   that    upon    receiving   notice    of    such    a 


death  the  appropriate  board  of  elections  is  to  proceed 
as  follows:  (1)  If  more  than  one  candidate  remains  in 
the  running  for  the  particular  office  the  name  of  the 
deceased  candidate  is  to  remain  on  the  ballot,  and  if  the 
highest  number  of  votes  in  the  primary  is  cast  for  the 
deceased  candidate,  all  candidates  are  to  be  rejected,  and 
the  proper  party  executive  committee  is  to  make  the 
nomination.  If  no  candidate  receives  a  majority,  the 
candidate  receiving  the  highest  vote  is  to  be  declared 
the  party  nominee  without  a  second  primary.  (2)  If 
only  one  candidate  remains  in  the  running  after  the 
death  of  the  other  candidate,  the  elections  board  must 
reopen  the  filing  period  for  an  additional  five  days  if 
it  is  of  the  opinion  that  there  is  sufficient  time  left  in 
which  to  print  or  re-print  the  ballots.  If  there  is  not 
sufficient  time  the  board  must  proceed  as  it  would  in 
cases  in  which  more  than  one  candidate  is  left  in  the 
running.   See    (1),   above. 

Pledge  of  Party  Loyalty:  Persons  filing  for  nomina- 
tion in  a  party  primary  are  required  to  sign  a  "pledge 
of  party  loyalty"  at  the  time  they  file.  Heretofore,  this 
pledge,  after  stating  the  individual's  party  affiliation, 
has  carried  a  simple  statement  that  the  signer  pledged 
himself  to  abide  by  the  results  of  the  primary  and  "to 
support  in  the  next  general  election  all  candidates  nomi- 
nated" by  his  party.  Cases  have  arisen  in  which  unsuc- 
cessful primary  candidates  have  sought  write-in  support 
in  the  succeeding  general  election.  To  meet  this  situation, 
the  pledge  of  party  loyalty  has  been  expanded  to  in- 
clude a  statement  by  the  candidate  that,  if  defeated  in 
the  primary,  he  will  not  run  for  any  office  as  a-  write-in 
candidate  in  the  next  general  election.  [Chapter  1203 
(HB    78)]. 

Filing  Fees:  Fixing  the  amount  of  the  fee  to  be  de- 
posited by  a  candidate  for  an  office  compensated  by  fees 
has  not  always  been  a  simple  matter.  Heretofore,  G.  S. 
163-120  has  provided  that  in  such  cases  a  candidate 
must  pay  a  flat  filing  fee  of  $5  to  the  county  board  of 
elections  unless  the  official  holding  the  particular  office 
received  more  than  $500  during  the  year  next  preceding 
the  primary,  in  which  case  the  candidate  was  to  pay  a 
fee  equal  to  1%  of  the  total  amount  actually  collected 
by  that  official  in  fees.  This  has  now  been  removed 
from  the  statute,  and  the  following  schedule  of  fees  has 
been  substituted  for  those  filing  notices  of  candidacy  for 
offices   compensated   on   a   fee  basis: 

County  commissioners — $10;  county  board  of  educa- 
tion— $10;  sheriff,  clerk  of  superior  court,  register  of 
deeds — $40,  plus  1%  of  the  income  of  the  office  above 
$4,000;  any  other  county  office  on  a  fee  basis — $20,  plus 
1  %  of  the  income  of  the  office  above  $2,000. 

Township  constable — $10,  plus  \'U  of  the  income  of  the 
office  above  $1,000. 

Justice  of  the  peace — $10,  plus  1%  of  the  income  of  the 
office  above  $1,000. 

If  a  county  or  township  officer  is  paid  partly  by  fees 
and   partly   by   salary,  the   filing  fee   is   to   be   1%    of  the 
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first    annual    salary    received     (not    including    any    fees). 
[Chapter   1203    (HB   78)]. 

The    Voting    Process 

Marking  Write-in  Ballots:  If  a  voter  desires  to  vote 
in  a  general  election  for  a  person  whose  name  does  not 
appear  on  the  ballot,  he  must  strike  out  one  of  the  names 
printed  on  the  ballot  as  candidates  for  the  particular 
office,  and  then,  in  the  space  below  the  deleted  name,  the 
voter  must  write  the  name  of  the  person  for  whom  he 
desires  to  cast  his  vote  for  that  office. 

Heretofore,  in  the  event  the  voter  has  not  checked 
the  party  circle  at  the  top  of  the  ballot,  it  has  been 
necessary  for  him  to  indicate  his  choice  of  the  write-in 
by  inserting  a  cross  mark  to  the  left  of  the  name  he 
has  written  in.  G.  S.  163-167  and  G.  S.  163-175  have 
been  amended  to  delete  the  requirement  that  the  voter 
make  a  cross  mark  before  the  name  written  in  to  have 
his  write-in  vote  counted.    [Chapter   1203    (HB   78)]. 

Assistance  to  Voters  in  General  Elections:  Each  po- 
litical party  participating  in  a  general  election  is  en- 
titled to  have  official  "markers"  present  at  the  polls  to 
help  voters  entitled  by  law  to  receive  aid  in  voting.  The 
markers  selected  must  be  bona  fide  residents  of  the 
precinct  in  which  they  are  appointed  to  serve,  and  the 
statute  provides  that  they  must  possess  good  moral 
character  and  "the  requisite  educational  qualifications." 
Heretofore  the  statute  has  said  nothing  more.  Under 
the  terms  of  a  1959  act,  elected  officials  and  candidates 
for  office  are  made  ineligible  for  appointment  as  markers, 
but  other  governmental  employees  are  specifically  de- 
clared to  be  eligible.    [Chapter  616    (HB    196)]. 

Watchers,  Challengers,  and  Observers  in  General  Elec- 
tions: Each  political  party  with  candidates  on  the  gen- 
eral election  ballot  is  entitled  to  name  two  "watchers  or 
challengers"  for  each  polling  place.  These  watchers  must 
be  of  good  moral  character,  and  the  precinct  registrar 
and  judges  may  reject  appointees  for  good  cause  and 
require  other  appointments.  Under  a  new  statute  it  is 
provided  that  watchers  and  challengers  in  general  elec- 
tions must  be  qualified  electors  of  the  precinct  for  which 
they  are  appointed  to  serve.    [Chapter  616    (HB   196)]. 

Voting  Machines:  The  1959  General  Assembly  adopted 
a  resolution  authorizing  the  appointment  of  a  committee 
of  legislators  (two  senators;  three  representatives)  to 
study  and  make  recommendations  to  the  legislature  on 
the  feasibility  of  the  State's  assisting  counties  in  the 
purchase  or  rental  of  voting  machines.  [R.  21  (SR  68)]. 
This  committee  was  named,  and  it  presented  its  recom- 
mendations in  the  form  of  a  bill,  HB  825.  Under  its 
terms  county  boards  of  elections  having  the  approval 
of  their  county  boards  of  commissioners  would  have 
been  authorized  to  enter  into  contracts  for  the  purchase 
of  voting  machines  "upon  an  installment  plan  of  ten 
equal  annual  installments  ...  on  the  basis  of  one 
voting  machine  for  each  voting  precinct  having  a  total 
registration  in  such  precinct  of  five  hundred  electors,  and 
one  additional  voting  machine  for  each  additional  five 
hundred  registered  electors  or  major  fraction  thereof 
in  a  precinct."  When  purchased,  the  State  would  have 
paid  one-half  of  each  installment  from  the  Contingency 
and  Emergency  Fund.  Counties  still  paying  for  voting 
machines  already  obtained  would  have  had  half  their  re- 


maining installments  paid  by  the  State.  This  bill,  how- 
ever, never  reached  the  floor  for  consideration.  It  was 
reported  unfavorably  by  the  House  committee  to  which 
it  was  referred. 

Counting    and    Recording    Votes 

Accounting  J  or  Ballots:  After  an  election  the  precinct 
registrar  and  judges  customarily  return  the  ballots  to  the 
boxes  from  which  they  were  taken  as  soon  as  they  are 
counted.  They  lock  the  box,  and  sometimes,  as  an  added 
precaution  they  seal  the  box.  For  many  years  G.  S.  163-136, 
dealing  with  primary  elections  as  distinct  from  general 
elections,  has  required  the  precinct  officials  to  seal  the  bal- 
lots in  the  boxes  after  the  count  and  place  their  signatures 
on  the  seal.  Under  a  1959  act,  following  a  general  election 
the  precinct  officials  are  required  to  return  the  ballots  to 
the  proper  boxes,  lock  the  boxes,  and  place  a  seal  (bear- 
ing the  signatures  of  the  registrar  and  judges)  around 
the  top  of  each  ballot  box.  Locks  and  seals  (with  in- 
structions for  their  use)  are  to  be  furnished  by  the 
chairman  of  the  county  board  of  elections,  and  each 
precinct  return  form  is  to  carry  a  certificate  signed  by 
the  registrar  that  after  the  ballot  count  the  boxes  were 
properly  locked,  sealed,  and  signed  before  the  registrar 
and  judges  left  the  polling  place.  Wilful  failure  to  com- 
ply with  these  requirements  is  made  a  misdemeanor. 
The  sealed  boxes  are  to  remain  in  the  custody  of  the 
registrar  subject  to  the  orders  of  the  chairman  of  ths 
county  board  of  elections  as  to  disposition.  [Chapter  1203 
(HB  78)]. 

Certifying  Results:  On  the  second  day  after  the  pri- 
mary or  election  the  county  board  of  elections  is  required 
to  "open  the  returns  and  canvass  and  judicially  determine 
the  results  of  the  voting.  .  .  .  The  said  county  board  of 
elections  shall  have  the  power  and  authority  to  judicially 
pass  upon  all  facts  relative  to  the  election,  and  judicially 
determine  and  declare  the  results  of  the  same."  [G.  S. 
163-186].  The  board  is  then  required  to  prepare  and  sign 
abstracts  or  statements  of  the  results  according  to  forms 
prescribed  by  statute,  and,  in  case  of  offices  to  be  canvassed 
on  a  state-wide  basis,  must  send  duplicate  copies  of  the 
abstracts  to  the  State  Board  of  Elections.  [G.  S.  163-87, 
-88,  -89.]  In  a  general  election  the  county  board  of  elec- 
tions is  to  declare  the  candidate  having  the  highest 
number  of  votes  to  be  elected.  When  the  board  "shall 
have  completed  the  canvass,  they  shall  judicially  deter- 
mine the  result  of  the  election  in  their  county  for  all 
persons  voted  for,  and  proclaim  the  same  at  the  court- 
house door  with  the  number  of  votes  cast  for  each."  [G. 
S.  163-91.] 

This  is  the  statutory  procedure  for  canvassing  and 
determining  the  results  of  an  election.  To  the  chairman 
of  the  county  board  of  elections,  under  G.  S.  163-92,  falls 
the  responsibility  for  furnishing  certificates  of  election 
{n  successful  candidates.  Such  certificates  would  pre- 
sumably be  evidence  of  the  determination  of  their  elec- 
tion already  made  by  the  elections  board  itself.  In  1955 
the  General  Assembly  added  a  proviso  to  G.  S.  163-92  to 
the  effect  that  if  an  election  "contest  is  properly  pend- 
ing before  a  county  board  of  elections  or  on  appeal  from 
a  county  board  to  the  State  Board  of  Elections,  either 
after  a  primary  or  a  general  election,  the  said  county 
board   of   elections    shall    not    certify  the   results    of  the 
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primary  or  election  for  the  office  in  controversy  until  the 
contest  has  been  finally  decided  by  the  county  or  State 
Board  of  Elections."  This  qualification,  as  indicated  by 
the  italicized  matter,  is  directed  toward  the  action  of 
.  the  board  in  certifying  the  results,  but  this  seems  to 
have  been  an  imprecise  usage;  it  probably  refers  to  the 
action  of  the  chairman  of  the  board.  In  this  connection, 
it  should  be  noted  that  the  statutes  themselves  contain 
no  provisions  concerning  the  time  within  which  election 
results  may  be  contested  or  appealed,  but  the  State 
Board  of  Elections  has  promulgated  rules  on  the  sub- 
ject. Broadly  speaking,  those  rules  in  some  cases  allow 
appeals  to  be  taken  as  much  as  five  days  after  the  re- 
sults have  been  canvassed  and  determined  by  the  county 
elections  board.  That  being  the  case,  it  would  be  possible 
for  the  chairman  of  a  board,  under  G.  S.  163-92,  to  issue 
a  certificate  of  election  before  the  time  for  noting  an 
appeal  from  the  elections  board's  certification  of  the 
results  had  expired,  so  long  as  no  such  appeal  had  actual- 
ly been  taken.  The  1955  proviso  handled  the  case  where 
the  appeal  had  been  taken  before  the  chairman  issued 
his  certificate,  but  it  did  not  cover  the  situation  in 
which  an  appeal  is  noted  within  the  time  allowed  for 
appeals  but  after  the  board  chairman  has  issued  a 
certificate  of  election.  Apparently  the  1959  amendment 
to  G.  S.  163-92  was  intended  to  take  care  of  this  situ- 
ation. [Chapter  1203  (HB  78)].  It  adds  to  the  1955 
proviso  the  words  italicized  below: 

Provided,  that  where  an  election  contest  is  properly 
pending  before  a  county  board  of  elections  or  on 
appeal  from  a  county  board  to  the  State  Board  of 
Elections,  either  after  a  primary  or  a  general  election, 
the  said  county  board  of  elections  shall  not  certify 
the  results  of  the  primary  or  election  for  the  office 
in  controversy  until  the  contest  has  been  finally  de- 
cided by  the  county  or  State  Board  of  Elections,  or 
until  at  least  five  days  after  the  results  of  the  election 
have  been  officially  certified  and  public  notice  given 
of  the  results  and  no  contest  or  appeals  have  been 
filed  with  the  county  board  of  elections  contesting 
the  official  declared   results. 

Tie    Votes    in    Primary    Elections 

In  primary  elections  the  results  are  normally  deter- 
mined by  majority  vote  rather  than  by  mere  plurality. 
This  standard,  in  cases  of  multiple  candidates  and  multi- 
ple offices,  leads  to  the  necessity  for  developing  formulas 
for  computing  what  constitutes  a  majority.  This  is  dealt 
with  in  G.  S.  163-140.  This  section  was  expanded  by  the 
1959  legislature  to  cover  the  complementary  problem 
of  tie  votes  in  primaries  as  follows: 

(1)  In  the  event  of  a  tie  vote  between  two  candidates 
for  legislative,  county,  or  township  office  in  the  first  pri- 
mary, a  recount  is  to  be  made  and  the  results  declared 


by  the  county  board  of  election.  If  the  recount  results 
in  a  tie  a  second  primary  is  to  be  held  on  the  prescribed 
date  unless  one  candidate  files  notice  of  withdrawal 
within  three  days  after  the  recount. 

(2)  In  the  event  of  a  tie  vote  in  a  primary  between 
two  candidates  for  a  district  or  state  office  or  for  United 
States  senator,  no  recount  is  ts  be  held  for  that  reason, 
but  a  second  primary  is  to  be  held  unless  one  candidate 
files  notice  of  withdrawal  within  three  days  after  the 
results   of  the   first   primary   are   delared. 

(2)  The  proper  executive  committee  of  the  proper  po- 
litical party  is  to  select  the  nominee  in  accordance  with 
G.  S.  163-145  if  the  second  primary  in  the  two  situations 
outlined  results  in  a  tie  vote. 

(4)  In  case  of  a  tie  vote  between  more  than  two  candi- 
dates, no  recount  is  to  be  held,  but  all  candidates  must 
run  in  a  second  primary. 

(5)  In  case  one  candidate  receives  the  highest  number 
of  votes  (but  short  of  a  majority)  in  the  first  primary 
and  two  or  more  candidates  tie  for  second  place,  unless 
all  but  one  of  the  tied  candidates  withdraw  within  three 
days  after  the  results  are  declared,  the  board  of  elections 
is  to  declare  the  candidate  with  the  highest  number  of 
votes  to  be  the  party  candidate.  If  all  but  one  of  the 
tied  candidates  withdraw,  and  the  remaining  candidate 
demands  a  second  primary,  a  second  primary  must  be 
held  between  him  and  the  candidate  who  received  the 
highest  number   of   votes.    [Chapter    1055    (HB    77)]. 

Accounts  of  Candidates 

The  Corrupt  Practices  Act  imposes  upon  candidates 
and  their  supporters  certain  duties  to  report  contribu- 
tions and  expenditures.  Under  the  terms  of  G.  S.  163-193 
every  person  who  seeks  party  primary  nomination  for 
the  State  Senate  (from  a  single-county  district),  for  the 
House  of  Representatives,  or  for  any  county  office, 
must  file  two  sworn  statements  with  the  clerk  of  su- 
perior court  in  the  county  of  his  residence.  The  first  of 
these  statements  must  be  filed  ten  days  before  the  pri- 
mary, and  it  must  contain  an  itemized  account  of  all 
expenditures  made  by  him  or  which  he  knows  to  have 
been  made  by  anyone  for  him,  and  of  all  contributions 
made  te  him  directly  or  indirectly.  The  second  state- 
ment containing  the  same  information  is  to  be  filed  with- 
in twenty  days  after  the  primary.  Both  are  to  be  in  the 
detail  required  by  G.  S.  163-194.  Chapter  1203  (HB  78) 
requires  the  chairman  of  the  county  board  of  elections 
to  send  written  notice  that  these  reports  must  be  filed 
"to  each  candidate  in  a  primary  election  who  filed  a 
notice  of  candidacy  with  said  chairman,"  and  who  had 
opposition  in  the  primary.  Unopposed  primary  candi- 
dates do  not  have  to  be  notified. 
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PUBLIC  PURCHASING 

By  Warren  Jake  Wicker 
Assistant    Director    of    the    Institute    of    Government 


Chapter  numbers  given  refer  to  the  195!)  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  arc  the  bill  num- 
bers of  bills  introduced  in   the  House  and   in   the  Senate. 

The  1959  General  Assembly  adopted  seven  acts  making 
changes  in  the  general  laws  controlling  purchasing  by 
local  governments  in  North  Carolina  and  ratified  some 
35  local  bills  in  the  purchasing  area. 

The  acts  making  changes  in  the  general  law  included 
three  of  the  four  proposed  by  the  purchasing  agents  of 
the  State  and  endorsed  by  the  North  Carolina  League 
of  Municipalities,  the  County  Commissioners  Association, 
and  the  Municipal  Finance  Officers  Association.  As  in 
previous  sessions,  the  key  proposal  to  fail  of  enactment 
was  the  one  designed  to  permit  local  governments  to 
buy  from  State  contractors  (HB  454).  In  the  past,  pro- 
posals of  this  type  have  usually  called  for  purchasing  by 
local  governments  under  State  contracts.  In  contrast,  HB 
454  simply  provided  that  the  regular  competitive  bidding 
procedure  might  be  eliminated  on  any  purchase  by  a  local 
government  from  a  State  contractor  at  the  State  contract 
price.  All  such  purchases  were  to  be  optional  wTith  both 
the  local  government  and  the  contractor,  and  the  State 
Division  of  Purchase  and  Contract  was  not  to  be  involved 
in  any  way.  This  proposal  too,  however,  raised  fears 
among  local  suppliers  and  their  opposition  led  to  its 
defeat  in  committee. 

The  changes  approved  are  discussed  briefly  below: 

Forma!    Contracting    Procedure 

Two  changes  were  made  in  G.  S.  143-129,  the  section 
of  the  General  Statutes  which  contains  the  chief  require- 
ments with  respect  to  formal  purchasing  contracts. 

Chapter  910  (HB  452)  rewrote  the  last  two  paragraphs 
of  GS  143-129  to  allow  the  State  and  local  governments 
to  purchase  apparatus,  supplies,  materials,  or  equipment 
from  any  other  governmental  unit  or  agency  in  the  United 
State  on  a  private  basis.  [The  authority  applies  also  to 
purchases  falling  within  the  informal  contracting  limits 
as  well  as  larger  ones  which  would  otherwise  call  for 
the  formal  procedure.]  This  is  an  extension  of  authority 
which  has  previously  applied  only  to  purchases  from  the 
federal  government  and  its  agencies.  It  is  expected  that 
this  authority  will  make  it  much  easier  for  local  govern- 
ments to  buy  surplus  or  used  equipment  from  other 
governmental  units.  It  will  be  especially  helpful  in  the 
purchase  of  equipment  which  is  used  for  the  most  part 
only  by  governmental  units.  For  example,  this  change 
(together  with  another  on  the  sale  of  property  described 
below)  would  make  it  easy  for  City  "A"  to  buy  a  used 
street  sweeper  from  City  "B".  The  two  cities  could  simply 
negotiate  on  the  matter.  Prior  to  the  adoption  of  this 
legislation,  City  ''A"  could  have  purchased  a  used  street 
sweeper  only  by  calling  for  sealed  bids,  and  City  "B" 
could  not  have  offered  its  surplus  sweeper  to   City  "A" 


since  the   law  required  that  bids  also  be  received  on   the 
sale  of  surplus  property. 

The  second  change  was  made  by  Chapter  392  (HB 
479)  and  extends  by  one  day  the  period  between  the  first 
advertisement  of  proposals  and  the  earliest  date  on  which 
bids  may  be  opened.  The  previous  requirement  was  that 
there  must  be  at  least  one  week  between  the  advertisement 
and  the  opening  of  the  proposals.  Thus  if  a  proposal  was 
advertised  on  the  1st,  the  opening  of  bids  could  take  place 
on  the  8th.  The  statute  now  requires  that  there  be  at 
least  seven  full  days  between  the  date  of  the  advertise- 
ment and  the  opening  of  bids.  This  means  that  if  tha 
advertisement  is  now  made  on  the  1st,  the  opening  cannot 
take  place  until  the  9th  of  the  month. 

Informal    Contracts 

Since  the  1957  Session  of  the  General  Assembly,  GS 
143-121  has  required  that  informal  contracts  be  awarded 
to  the  "lowest  responsible  bidder"  after  securing  informal 
bids.  [Informal  contracts  are  those  involving  an  expendi- 
ture of  mere  than  $200  but  less  than  $2,000  in  the  case 
of  purchases  and  less  than  $3,500  in  the  ease  of  construc- 
tion and  repair  projects.]  Chapter  406  (HB  455)  changed 
the  standard  for  awarding  informal  contracts  to  make  it 
the  same  as  the  standard  for  formal  contracts.  The  statute 
now  directs  that  informal  contracts  be  awarded  to  "the 
lowest  responsible  bidder,  taking  into  consideration  qual- 
ity, performance,  and  the  time  specified  in  the  bids  for 
the  performance  of  the  contract."  Thus,  greater  discretion 
is  now  permitted  in  the  awarding  of  informal  contracts. 

Sale    of    Municipal    Property 

One  of  the  important  changes  in  the  authority  of 
municipalities  to  dispose  of  property  has  already  been 
mentioned — that  granted  by  Chapter  862  (HB  453),  which 
rewrote  GS  160-59,  and  which  allows  municipalities  to 
dispose  of  surplus  personal  property  to  other  governmen- 
tal units  in  the  United  States  at  a  private  sale.  It  is  this 
change,  together  with  the  purchasing  change  already  dis- 
cussed, which  will  facilitate  the  exchange  of  property 
between  governmental  units. 

Chapter  862  also  shortened  the  period  of  notice  which 
must  be  given  before  a  public  sale  of  personal  property. 
Before  the  passage  of  Chapter  862',  municipalities  could 
sell  real  property  only  at  auction  and  after  30  days' 
notice.  Personal  property  could  be  sold  either  at  auction 
or  on  sealed  bids  and  after  the  same  notice.  Under  this 
Chapter,  personal  property  may  be  sold  on  sealed  bids 
after  only  one  week's  notice. 

Continuing    Contracts    for    Counties 

Counties  are  now  authorized  to  enter  into  continuing 
contracts,  "some  portion  of  which  or  all  of  which  may 
be  performed  in  an  ensuing  fiscal  year"  by  Chapter  250 
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(HB  270l,  if  funds  are  sufficient  to  meet  the  required  out- 
lays for  the  fiscal  year  in  which  the  contract  is  made. 
Thereafter,  appropriations  are  to  be  made  each  year  for 
the  outlays  under  the  contract  in  that  year.  With  this 
legislation  counties  now  have  the  same  power  to  enter  into 
continuing  contracts  which  cities  and  towns  have  previous- 
ly had  under  the  provisions  of  GS  160-399    (d). 

Minimum    Number    of    Bids    on    Construction    Contracts 

G.S.  143-132  has  long  provided  that  construction  and 
repair  contracts  which  cost  more  than  S15,000  shall  not 
be  awarded  unless  at  least  three  competitive  bids  have 
been  received  from  reputable  and  qualified  contractors. 
This  requirement  has  at  times  posed  a  problem  in  that 
on  relatively  small  projects  it  is  sometimes  difficult  Lo 
obtain  three  bids.  In  such  cases  in  the  past,  the  Attorney 
General  has  advised  re-advertisement  for  bids  and  sug- 
gested that  the  contract  be  awarded  after  the  second 
advertisement  even  if  less  than  three  bids  were  received. 
This  procedure  was  enacted  into  law  by  Chapter  392 
(HB  479)  which  amends  GS  143-132  to  require  a  second 
advertisement  in  such  cases  and  then  authorizes  the 
awarding  of  the  contract  if  only  one  acceptable  bid  is 
received  after  the  second  advertisement. 

State    Gasoline    Tax    Exemption 

Gasoline  used  in  "'public  school  transportation"  has 
been  exempt  from  the  State  gasoline  tax  under  the  pro- 
visions of  GS  105-499.  Chapter  155  (SB  18)  amended 
this  section  to  provide  that  this  exemption  from  the  gaso- 
line tax  shall  apply  to  gasoline  used  for  other  forms  of 
school  activities,  to  gasoline  used  by  libraries,  and  to 
make  it  clear  that  the  exemptions  apply  to  city  school 
systems  as  well  as  to  county  systems. 

Payment    to    Contractors 

Chapter  1328  (HB  1057).  to  be  designated  as  GS 
143-134.1,  requires  the  State  and  any  political  subdivision 
to  pay  interest  on  unpaid  balances  due  prime  contractors 
on  any  construction  project  (except  roads,  highways, 
bridges  and  their  approaches)  if  the  balance  is  not  paid 
within  45  days  of  the  completion  or  acceptance  of  the 
work. 

Any  prime  contractor  whose  work  (a)  has  been  ac- 
cepted by  the  owner,  (b)  has  been  certified  by  the  archi- 
tect or  designer  as  completed  in  accordance  with  plans 
and  specifications,  or  (c)  is  being  used  by  the  owner  for 
purposes  for  which  the  project  was  constructed,  is  en- 
titled to  receive  final  payment  within  45  days  of  such 
acceptance,  approval,  or  use.  Interest  at  the  rate  of  six 
per  cent  per  annum  runs  on  the  unpaid  balance  from  the 
46th  day  until  final  payment  is  made. 

Interest  on  the  unpaid  balance  is  not  required  to  oe 
paid  if  there  is  a  conditional  acceptance  and  a  reasonable 
sum  is  retained  pending  final  completion  of  the  project, 
or  if  completion  of  the  project  is  delayed  because  of  the 


fault  of  the  contractor  and  occupancy  or  use  is  made  pricv 
to  final  completion. 

Local  Acts 

As  noted  before,  there  were  some  35  local  acts  relating 
to  the  procedures  to  be  used  by  particular  locaj  govern- 
ments in  the  acquisition  or  disposal  of  property. 

About  two-thirds  of  these  were  concerned  with  the  s-.»e 
of  property  and  provided  for  exemption  from  general  law 
provisions  regarding  the  sale  of  property.  Thir'een  acts 
authorized  certain  cities,  counties  or  school  boards  to 
transfer  described  property  to  private  persons  at  a  pri- 
vate sale.  In  some  cases  the  sale  price  was  set  and  in 
others  this  was  left  to  the  discretion  of  the  governing 
board.  Five  special  acts  involved  the  transfer  of  property 
between  governmental  units,  and  four  others  provided  for 
the  lease  or  exchange  of  property  on  a  negotiated  basis. 

Three  cities  secured  special  legislation  with  respect  to 
the  application  of  the  formal  contracting  procedure  in 
their  cases.  Greensboro's  charter  amendment  ( Chapter 
1137)  permits  the  use  of  the  informal  contracting  pro- 
cedure on  purchasing  contracts  not  involving  more  than 
83,000.  This  compares  with  the  general  law  maximum  of 
•82,000.  Fayetteville  had  a  charter  provision  which  re- 
quired the  use  of  the  formal  procedure  if  an  expenditure 
of  81.000  or  more  was  involved.  This  was  repealed  (Chap- 
ter 542)  to  bring  the  city  under  the  higher  general  law 
limits.  Spray's  charter  revision  (Chapter  669)  calls  for 
the  use  of  the  formal  contracting  procedure  on  expendi- 
tures of  SI  ,000  or  more  and  also  provides  that  such  con- 
tracts shall  be  awarded  to  the  "lowest  responsible  bidder," 
thus  making  the  standard  of  award  more  restrictive  than 
that  found  in  the  general  law. 

High  Point  secured  authority  (Chapter  831)  to  sell 
personal  property  at  a  private  sale  and  without  adver- 
tisement or  notice  if  the  value  of  the  property  at  the  time 
of  sale  does  not  exceed  S2,500.  This  act,  of  course,  gives 
the  city  much  more  freedom  in  the  disposal  cf  personal 
propertv  than  is  allowed  generally  under  the  provisions 
of  GS  160-59  discussed  above. 

The  limits  on  mileage  payments  to  officers  and  em- 
ployees was  increased  in  three  cases.  Acts  affecting  Ala- 
mance and  Columbus  Counties  (Chapters  1299  and  214 
resnectively) ,  provide  for  members  of  the  boards  of  com- 
missioners in  those  counties  to  be  reimbursed  at  the  rate 
of  10c1  a  mile.  And  the  Greensboro  charter  revision  (Chap- 
ter 1137)  authorizes  the  city  council  to  set  the  rate  of 
reimbursement  to  employees  for  the  use  of  their  personal 
cars.  Under  the  general  law,  GS  147-8  and  -9,  the  maxi- 
mum rate  which  may  be  paid  is  seven  cents  a  mile. 

And  finally,  school  boards  in  four  different  counties  se- 
cured special  acts  to  permit  them  to  undertake  construc- 
tion and  repair  work  through  their  own  forces  beyond  the 
S15,000  limit  imposed  by  GS143-135.  New  limits  es- 
tablished in  the  various  acts  ranged  from  S30,000  to 
S50,000. 


June,  1959 


43 


PUBLIC  PERSONNEL 

By  Donald  B.  Hayman 
Assistant  Director  of   the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of   bills   introduced   in   the  House  and  Senate. 

Salary  and  retirement  bills  affecting  teachers  and 
State  employees  and  a  bill  outlawing  union  membership 
among  certain  municipal  employees  attracted  public  atten- 
tion during  the  1959  General  Assembly.  Although  these 
bills  made  the  headlines,  they  represented  only  a  small  per- 
centage of  the  total  number  of  public  personnel  bills  adopt- 
ed. Actually,  15  per  cent  of  all  bills  introduced  and  18  per 
cent  of  all  bills  ratified  concerned  some  aspect  of  State, 
county  or  municipal  personnel  administration.  Fersonnel 
bills  accounted  for  294  of  the  1,880  bills  introduced  and 
244  of  the  1,338  ratified. 

The  local  personnel  bills  ratified  represented  approxi- 
mately one-fourth  of  the  876  local  bills.  An  analysis  of  the 
ratified  bills  reveals  that  115  changed  the  salaries  of  one 
or  more  public  officials  or  employees,  59  altered  a  public  re- 
tirement fund  or  group  insurance  plan,  and  40  revised  the 
fees  collected  by  local  officials.  The  114  compensation  acts 
represented  a  reduction  from  the  158  compension  acts 
passed  by  the  1957  General  Assembly. 

Compensation 

State  Employee  Compensation 

The  voters  in  1956  amended  the  State  Constitution  to 
provide  that  members  of  the  General  Assembly  shall  be 
paid  a  subsistence  allowance.  Under  existing  legislation 
members  of  the  General  Assembly  were  allowed  travel 
expenses  for  one  round  trip  per  session. 

Chapter  939  (HB  58)  authorized  the  payment  for  travel 
expenses  incurred  by  members  of  the  General  Assembly 
for  up  to  one  round  trip  each  week  during  a  regular  or 
special  session.  The  expenses  allowed  are  the  same  as 
established  by  law  for  members  of  State  boards  and  com- 
missions. 

Salary  Increases.  Chapter  1053  (HB  9)  appropriated 
funds  for  general  across-the-board  salary  increases  for 
teachers  and  State  employees.  Teachers  salaries  were 
raised  5  per  cent  contingent  upon  the  availability  of  fund?. 
Full-time,  permanent  State  employees  subject  to  the  State 
Personnel  Act  were  granted  a  one  step  increase.  In  ad- 
dition $500,000  was  appropriated  for  each  year  of  the 
biennium  for  adjusting  the  salaries  of  employees  subject 
to  the  Personnel  Act. 

Subsistence  Allowance.  Chapter  1053  (HB  9)  increased 
the  maximum  subsistence  allowance  for  in-state  travel 
to  $9.00  a  day  and  for  out-of-state  travel  to  $12.00  a  day. 

Pour  groups  of  State  employees  sought  monthly  subsis- 
tence allowances  similar  to  the  allowance  provided  high- 
way patrolmen  by  the  1957  General  Assembly.  Chapter 
1320  (HB  399)  authorized  a  $25  a  month  subsistence 
allowance  for  driver  license  examiners  in  addition  to  the 


subsistence    allowance    and    expenses    allowed    State    em- 
ployees when  in  travel  status. 

The  attempts  to  provide  similar  allowances  for  wildlife 
protectors,  driver  license  hearing  officers  and  SBI  agents 
died  in  the  House. 
County  Employee   Compensation 

The  1959  General  Assembly  passed  88  county  salary 
acts.  This  total  was  the  same  as  ratified  in  1953,  but  it  is 
lower  than  the  10.3  ratified  in  1957  and  the  135  ratified 
in  1951.  Each  of  the  acts  required  or  authorized  higher 
salaries  or  expense  allowances  for  one  or  more  county 
employees. 

The  1959  General  Assembly  authorized  or  directed 
salary  increases  for  county  commissioners  in  25  counties. 
When  considered  with  the  increases  granted  in  1957,  55 
of  the  100  boards  of  commissioners  have  received  salary 
increases  since  January,  1957.  Sixteen  of  the  1959  acts 
provided  for  the  chairman  of  the  board  to  receive  a  salary. 
The  new  salaries  for  part-time  chairmen  ranged  from 
$300  a  month  plus  travel  and  $20  a  meeting  in  Guilford 
to  $62.50  a  month  plus  travel  and  $10  for  up  to  six  special 
meetings  in  Davie.  Eleven  of  the  acts  provided  a  salary 
for  board  members.  As  of  July  1,  1959,  65  chairmen  and 
members  of  53  boards  of  commissioners  were  receiving 
a  monthly  salary  for  their  public  service. 

The  compensation  of  the  chairman  and/or  the  members 
of  the  boards  of  commissioners  of  the  following  counties 
was  increased  or  authorized  to  be  increased :  Alamance, 
Alexander.  Burke,  Catawba,  Columbus,  Cumberland,  Da- 
vidson, Davie,  Edgecombe,  Franklin,  Gaston,  Haywood, 
Guilford,  Jackson,  Jones,  Lincoln,  Moore,  Nash,  New 
Hanover,  Pitt,  Randolph,  Richmond,  Rutherford,  Stokes 
and  Vance. 

Salaries  of  the  three  constitutional  department  heads 
(clerk  of  court,  register  of  deeds,  and  sheriff)  in  24 
counties  were  or  may  be  substantially  increased  as  the 
result  of  acts  passed  by  the  1959  General  Assembly.  A 
tabulation  of  the  mandatory  increases  adopted  by  the 
legislature  reveals  that  45  officials  in  15  counties  will 
each  receive  increases  averaging  $643  a  year.  The  counties 
in  which  increases  were  authorized  for  the  clerk,  register 
of  deeds  and  sheriff  were  as  follows:  Alamance,  Alexander, 
Beaufort,  Burke,  Davie,  Forsyth,  Franklin,  Harnett,  Hen- 
derson, Iredell,  Jackson,  Lenoir,  McDowell,  Macon,  Madi- 
son, New  Hanover,  Northampton,  Pasquotank,  Person, 
Randolph,  Richmond,  Rutherford,  Stokes  and  Vance. 

The  act  applicable  to  the  Forsyth  County  clerk  of  court, 
register  of  deeds,  and  sheriff  is  most  unusual.  It  provides 
that  tke  incumbent  officials  shall  receive  $12,000,  $8,000 
and  $11,500  respectively,  but  that  their  successors  in  of- 
fice shall  receive  only  $8,000,  $6,000,  and  $8,000  respective- 
ly- 
Other  county  officials  receiving  salary  increases  included 
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the  sheriffs  of  Columbus,  Guilford  and  Polk  counties,  the 
registers  of  deeds  in  Guilford  and  Moore  counties,  the 
clerk  of  court  in  Hyde,  the  county  attorney  in  Graham, 
and  the  judge  and  solicitor  of  recorders  court  in  Harnett, 
New  Hanover,  Rutherford  and  Vance.  The  sheriff  and 
clerks  of  court  in  Wake  County  will  receive  increases 
effective  July,  1960. 

Local  acts  authorized  a  15  per  cent  increase  for  all 
officials  and  employees  in  Henderson  County  and  a  10 
per   cent   increase   in   Northampton    and    Randolph. 

Salary  Home  Rule  Increased.  Prior  to  the  1959  General 
Assembly,  31  boards  of  county  commissioners  had  au- 
thority to  set  the  salaries  of  all  elective  and  appointive 
officials  and  employees;  and  the  board  of  commissioners 
of  13  other  counties  had  the  authority  to  set  the  salaries 
of  all  appointive  officials  and  employees. 

The  1959  General  Assembly  adopted  legislation  pro- 
viding that  county  commissioners  of  seven  additional 
counties  may  henceforth  set  the  salaries  of  both  elective 
and  appointive  officials.  These  counties  include  Carteret, 
Catawba,  Chowan,  Currituck,  Craven,  Duplin  and  Wayne. 
The  legislature  also  authorized  the  county  commissioners 
of  Harnett  and  Polk  counties  to  set  the  salaries  of  their 
appointive  officials.  The  authority  of  the  Alamance  com- 
missioners to  set  the  salaries  of  elected  officials  was  re- 
pealed. 

The  commissioners  of  16  counties  may  now  set  the 
salaries  of  appointive  officials  and  employees,  and  the 
commissioners  of  37  counties  now  have  authority  to  set 
the  salaries  of  both  elected  and  appointive  officials  and 
employees. 

One  of  the  provisions  of  most  of  the  home  rule  salary 
acts  is  that  the  fees  charged  and  salaries  paid  county 
officials  shall  not  be  increased  or  decreased  more  than 
20  per  cent  in  a  fiscal  year  nor  more  than  20  per  cent 
in  any  fiscal  year  as  compared  with  the  preceding  fiscal 
year.  Chapter  376  (HB  435)  repealed  this  limitation  as 
it  applied  to  Montgomery  County. 

Compensation  of  Municipal  Officials 

Sixteen  acts  passed  by  the  1959  General  Assembly  in- 
creased the  compensation  of  a  mayor  and/or  aldermen. 
Unlike  the  47  municipal  salary  acts  ratified  in  1957,  most 
of  the  salary  acts  were  applicable  to  smaller  cities  and 
towns.  Exceptions  were  of  course  the  acts  setting  the 
salary  of  the  mayor  of  Shelby  at  $10,000,  the  mayor  of 
Winston-Salem  at  $4,800,  and  a  maximum  salary  of  $3,600 
for  the  mayor  of  Fayetteville. 

Other  legislative  acts  provided  an  annual  salary  of 
$600  for  the  mayors  of  Mocksville,  Newton  and  Spruce 
Pine,  $360  for  the  mayor  of  Southport  and  $300  for  the 
mayors   of   Candor  and   Stanley. 

Salaries  of  aldermen  were  set  at  $360  a  year  in  Wades- 
boro,  $300  in  Sanford  and  Spruce  Pine,  $200  in  Mocks- 
ville, $180  in  Garner,  Kernersville,  and  Stanley,  and 
$120  in  Southport. 

Union  Membership  Illepal 

Chapter  742  (HB  118)  forbids  all  full-time  State, 
county  and  municipal  employees  engaged  exclusively  in 
law  enforcement  or  fire  protection  from  participating  in 
certain  union  activities.  Such  employees  are  forbidden 
to  be  members  of  or  to  promote  the  organization  of  any 
labor  union  affiliated  with  any  national  or  international 
union  which  has  as  one  of  its  purposes  the  collective  bar- 


gaining with  public  employers  over  hours,  wages,  or  work- 
ing conditions. 

A  second  provision  of  Chapter  742  (HB  118)  is  to  de- 
clare illegal  any  agreement  or  contract  between  any  St?te 
or  local  governing  authority  or  agency  and  any  labor 
organization. 

Any  violation  of  this  act  is  declared  to  be  a  misde- 
meanor, and  upon  conviction,  plea  of  guilty  or  plea  of 
nolo  contendere  shall  be  punishable  in  the  discretion  of 
the   court. 

The  act  also  provides  that  the  State  right  to  work  act, 
Article  10  of  GS  Ch.  95,  shall  not  apply  to  any  public  em- 
ployees, to  the  State,  or  to  any  county  or  municipality. 

Civil    Service 

The  General  Assembly  passed  four  acts  pertaining  *o 
State  and   local  civil  service   systems. 

Chapter  1233  (SB  10)  provides  that  certain  employees 
of  State  and  local  civil  defence  offices  shall  be  subject  to 
the  N.  C.  Merit  System  Act  when  Congress  appropriates 
federal  funds  for  the  cost  of  personnel  and  administration 
for  the  State  and  local  civil  defense  organizations.  State 
and  local  civil  defense  directors,  board  members,  custodial, 
and  professional  non-administrative  personnel  are  exempt 
as  are  local  civil  defense  offices  who  do  not  desire  to  se- 
cure federal  matching  funds  for  personnel  and  adminis- 
trative costs. 

Chapter  115  (HB  174)  establishes  a  three-member  civil 
service  commission  for  the  members  of  the  Hendersonville 
police  and  fire  departments.  The  commission  is  authorized 
to  give  tests,  certify  eligibles,  conduct  investigations,  hold 
hearings,  and  make  rules  governing  all  aspects  of  per- 
sonnel administration.  If  an  employee  shall  appeal  his 
removal,  suspension  or  discharge,  the  Commission  shall 
hold  a  public  hearing  and  make  a  report  of  its  findings. 
The  recommendations  of  the  Commission  can  only  be  dis- 
approved by  a   two-thirds  vote  of  the  governing  body. 

The  act  prohibits  political  discrimination  or  favoritism 
or  the  use  of  political  influence  to  secure  appointment  or 
salary  increase,  and  classified  employees  are  prohibited 
from  making  or  soliciting  political  contributions  or  en- 
gaging in  any  political  activity. 

Other  acts  repealed  a  provision  of  the  Raleigh  Civil 
Service  Commission  Act  which  required  that  applicants 
possess  the  right  of  suffrage,  and  a  provision  governing 
the  New  Bern  Civil  Service  Board  which  authorized  exam- 
inations only  once  every  two  years. 

Working    Hours 

The  legality  of  the  five  day  work  week  need  no  longer 
disturb  clerks  of  court  or  boards  of  county  commissioners. 
Chapter  251  (HB  271)  provides  that  the  board  of  county 
commissioners  of  any  county  may  prescribe  the  office 
hours,  workdays,  and  holidays  to  be  observed  by  the  va- 
rious offices  and  departments  of  the  county. 

Two  bills  which  would  have  affected  the  working  hours 
of  employees  of  the  State  Highway  and  Public  Works 
Commission  died  in  committees.  SB  228  would  have  given 
State  highway  employees  a  holiday  on  election  day  ex- 
cept in  case  of  emergency  work.  HB  938  would  have  re- 
quired the  State  Highway  Commission  to  pay  straight 
time  for  all  work  beyond  45  hours  a  week. 

Workmen's    Compensation    Coverage 

Considerable  confusion  has  existed  as  to  whether  cer- 
tain county  and  municipal  officials,  i.e.  county  accountant, 
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city  clerk,  etc.,  were  covered  under  the  present  Work- 
men's Compensation  Act.  There  was  additional  concern 
because  the  act  excluded  full-time  city  elected  and  county 
officials.  This  exclusion  appeared  inequitable  to  the  offi- 
cers concerned  after  the  1953  amendments  which  extended 
workmen's  compensation  to  corporation  executives  and 
full-time   State  elected  and  appointed  officials. 

Chapter  289  (HB  252)  amended  the  Workmen's  Com- 
pensation Act  to  cover  all  officers  and  employees  of  munici- 
pal corporations  and  political  subdivisions  of  the  Stale 
except  elected  officials.  However,  a  governing  body  may 
bring  officers  elected  by  the  people  under  workmen's  com- 
pensation by   adopting  an   appropriate   resolution. 

Group    Insurance 

The  use  of  fringe  benefits  by  private  employers  as  a 
recruiting  device  has  not  gone  unnoticed  in  city  halls 
and  county  courthouses.  The  1953  and  1955  General  As- 
semblies acted  to  permit  group  life,  group  hospitalization, 
and  group  accident  and  health  policies  to  be  issued  which 
were  partially  or  entirely  paid  for  by  the  local  employing 
governmental  unit. 

Chapter  95  (HB  119)  amended  GS  160-200  (25)  to  per- 
mit cities  to  insure  the  lives  of  city  employees  unaer  gruup 
insurance  plans  up  to  $5,000  per  person.  A  $2,000  limit 
had  been  included  in  the  section  since  it  was  adopted  in 
1923. 

Chapter  287  (HB  194)  amended  GS  58-210  reducing 
the  minimum  number  of  employees  who  can  be  covered 
under  a  group  life  insurance  policy  from  25  to  10. 

Chapter  813  (HB  982)  authorizes  Raleigh  to  purchase 
$10,000  life  insurance  on  any  or  all  employees  of  the  city 
against  death  by  accident  arising  out  of  and  in  the 
course  of  their  employment.  Such  insurance  would  be  in 
addition  to  existing  workmen's  compensation  coverage, 
and  Raleigh  is  authorized  to  pay  all  or  part  of  the 
premium. 

Retirement    and    Social    Security 

The  fifty-five  retirement  acts  passed  by  the  1959  legis- 
lature established  a  new  record  for  the  General  Assembly. 
Twenty-two  acts  pertained  to  social  security,  the  retire- 
ment of  State  employees  or  one  of  the  state-wide  retire- 
ment systems.  Five  acts  amended  county  retirement  plans; 
13  acts  involved  one  of  the  municipal  retirement  systems ; 
and  15  acts  established  or  amended  a  local  peace  officers' 
relief  association. 

Social  Security.  The  coverage  of  all  State  and  local  em- 
ployees under  social  security  became  a  near  possibility 
with  the  passage  of  three  acts  by  the  1959  General  As- 
sembly. 

Chapter  1178  (SB  365)  appropriated  funds  to  provide 
for  retroactive  social  security  coverage  to  January  1, 
1956  for  Justices  of  the  Supreme  Court  and  Judges  of 
the  Superior  Court.  Chapter  618  (HB  433)  authorizes 
social  security  coverage  of  State  employees  belonging  Lo 
the  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund.  Actual  coverage  will  be  dependent  upon  a  referen- 
dum of  the  officers.  Chapter  1169  (SB  259)  appropriated 
$460,946  to  cover  the  officers'  and  the  State's  retroactive 
contributions  to  January  1,  1956. 

Unlike  the  previous  plans  which  have  been  adopted 
for  integrating  social  security  with  the  Teachers'  & 
State  Employees'  Retirement  System,  and  local  retirement 
systems,  social  security  benefits  for  both  judges  and  law 


enforcement  officers  will  be  in  addition  to  existing  retire- 
ment benefits. 

Chapter  1020  (HB  1020)  amended  GS  135-20  to  pro- 
vide that  justices  of  the  peace  and  township  constables 
are  not  eligible  for  social  security  coverage  as  public 
employees. 

State  Employees  Retirement.  Chapter  1240  (SB  225) 
amended  GS  7-51  to  permit  persons  who  have  served  15 
years  as  Attorney  General,  Supreme  Court  judge,  or 
Superior  Court  judge  to  qualify  for  judges'  retirement 
benefits.  Chapter  1319  (HB  388)  provio.es  that  members  of 
the  Utilities  Commission  shall  be  entitled  to  the  same 
retirement  benefits  as  are  provided  for  Superior  Court 
judges. 

A  unique  act,  Ch.  1184  (SB  399),  authorizes  the  Con- 
tractors Licensing  Board  to  expend  funds  as  it  deems 
necessary  to  provide  retirement  and  disability  compensa- 
tion for  its  employees. 

Eight  acts  made  minor  changes  in  the  Teachers'  and 
State  Employees'  Retirement  System.  Chapter  1263  (HB 
329)  permits  civilian  employees  of  the  national  guaid 
to  become  members  of  the  retirement  system  when  funds 
become  available.  Chapter  1012  (HB  820)  authorizes  em- 
ployees of  the  occupational  licensing  boards  to  become 
members. 

Chapter  620  (HB  485)  amends  GS  135-5  to  provide  that 
effective  July  1,  1960  employees  65  years  of  age  shall  be 
automatically  retired  and  employees  reaching  65  sub- 
sequently shall  be  retired  on  July  1  following  such  birth- 
day. Upon  the  recommendation  of  the  employer  and  with 
the  approval  of  the  board  of  trustees  such  members  may 
continue  in  service  for  one  additional  year  following  each 
such  recommendation  and  approval. 

Chapter  620  also  provided  for  the  State  effective  July 
1,  1959  to  match  the  employees'  contribution  to  age  65, 
and  to  provide  all  retired  employees  with  20  or  more  years 
of  service  a  retirement  allowance  of  $70  a  month  before 
the  selection  of  an  optional  allowance.  Retirement  al- 
lowances to  retired  members  who  have  not  selected  an 
optional  allowance  will  be  increased  15  per  cent  or  $15 
whichever  is  less  and  allowances  to  retired  members  who 
have  selected  an  option  will  be  increased  a  comparable 
amount  during  their  lifetime. 
Local   Governmental   Employees   Retirement 

Chapter  491  (HB  597)  rewrote  portions  of  the  Local 
Governmental  Employees'  Retirement  Act  to  correspond 
with  provisions  of  the  Teachers'  and  State  Employees' 
Retirement  Act.  GS  128-27  (bl)  was  inserted  to  pro 
vide  that  contributions  of  employees  retiring  after  Juiy 
1,  1959  shall  be  matched  until  age  65  and  that  their  prior 
service  credit  will  be  increased  25  per  cent. 

Chapter  1179  (SB  366)  authorizes  the  board  of  county 
commissioners  of  a  county  to  elect  that  employees  of  the 
county  welfare  department  or  employees  of  county  health 
and  welfare  departments  become  members  of  the  Local 
Governmental  Employees'  Retirement  System  even  though 
other  county  employees  are  not  brought  under  the  system. 
Firemen's  Pension  Fund.  Chapter  1212  (HB  690)  es- 
tablished a  North  Carolina  Firemen's  Pension  Fund  as 
the  fund  established  by  the  1957  General  Assembly  had 
been  declared  unconstitutional.  The  1959  fund  is  similar 
in  most  details  to  the  1957  fund. 

Membership  in  the  pension  fund  is  open  to  ali  firemen 
who  belong  to  a  fire  department  (1)  which  is  classified 
as  not  less  than  class  "9"  or  class  "A"  and  "AA,"    (2) 
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which  operates  fire  equipment  valued  at  $5,000  or  more, 
and  (3)  which  hold  drills  not  less  than  four  hour?  monthly. 
Eligible  firemen  must  drill  36  hours  each  calendar  year. 
The  number  of  volunteer  firemen  eligible  in  a  department 
is  limited  to  25  volunteers  per  department  plus  one  for 
each  100  persons  served  by  the  department. 

Members  of  the  fund  who  have  served  30  years  as  fire 
men  may  become  eligible  for  a  pension  of  $36  a  month 
at  age  55  or  as  much  as  $50  a  month  if  they  wait 
until  60  or  after  to  retire.  Pension  payments  will  not  begin 
until  January  1,  1960,  but  firemen  who  retire  prior  to 
that  date  may  receive  a  pension  commencing  as  of  that 
date  if  they  have  contributed  $60  to  the  fund.  No  person 
shall  be  eligible  for  a  pension  until  his  official  duties  as  a 
fireman  have  terminated. 

Firemen  now  eligible  for  membership  have  until  June 
19,  1961  to  apply  for  membership.  All  persons  who  sub- 
sequently become  firemen  have  12  months  in  which  to 
apply.  Firemen  not  now  eligible  but  who  become  eligible 
within  five  years  may  become  members  and  receive  full 
credit  for  all  service  if  they  contribute  $5  for  each  month 
since  the  effective  date  of  the  act. 

Chapter  1211  (HB  689)  levied  a  1  per  cent  tax  on  gross 
premiums  collected  on  fire  and  lightning  insurance  con- 
tracts other  than  those  written  on  property  in  unprotected 
areas  and  other  than  marine  and  automobile  policies. 
Chapter  1273  (HB  785)  appropriated  money  from  the  gen- 
eral fund  for  each  year  of  the  biennium  to  finance  the  fire- 
men's pension  fund. 

County  Retirement  Funds.  Four  of  the  five  county  retire- 
ment acts  involved  minor  statutory  changes.  The  fifth  in- 
volved an  innovation  in  county  retirement  practi:e.  Chap- 
ter 1329  (HB  1089)  authorized  the  county  commissioners 
of  Mitchell  County  to  levy  a  $.01  special  tax  for  the  pur- 
pose of  supplementing  retirement  benefits  of  retired  county 
officials   and  employees. 

Municipal  Retirement  Funds.  The  General  Assembly 
authorized   two  new   supplementary   municipal  retirement 


funds  to  be  established,  and  one  existing  fund  to  be  abolish- 
ed. Chapter  201  (HB  295)  authorized  the  Town  of  Morgan- 
ton  to  establish  a  retirement  fund  by  ordinance  on  a 
solvent  actuarial  reserve  basis.  Chapter  810  (HB  974) 
established  the  Henderson  Firemen's  Supplemental  Re- 
tirement System  to  be  financed  principally  from  excess 
funds  from  the  local  firemen's  relief  fund.  Chapter  680 
authorized  the  High  Point  Firemen's  Pension  and  Dis- 
ability Fund  to  be  merged  with  the  Local  Governmental 
Employees'  Retirement  System. 

Chapter  133  (HB  343)  increased  salary  deductions 
from  2  to  3  per  cent  and  increased  benefits  paid  by  the 
High  Point  Police  Pension  Fund. 

Chapter  723  (HB  865),  among  other  changes,  provided 
that  monthly  disability  benefits  paid  by  the  Charlotte 
Firemen's  Retirement  System  be  reduced  by  the  amount 
of  workmen's  compensation  received  during  the  previous 
calendar  month.  Chapter  301  (HB  430)  amended  the 
Gastonia  Supplemental  Pension  Fund  to  reduce  service 
requirements  for  retirement  and  to  provide  for  an  election 
to  determine  if  a  2  per  cent  salary  deduction  shall  be 
started. 

Local  Peace  Officers'  Relief  Associations 

Eight  new  local  peace  officers  associations  were  estab- 
lished by  the  General  Assembly.  New  associations  were  es- 
tablished for  each  of  the  following  counties:  Chowan,  Cum- 
berland, Franklin,  Granville,  Pasquotank,  Perquimans, 
Vance  and  "Warren. 

Eight  new  local  peace  officers'  associations  were  estab- 
ing  24  local  peace  officers'  funds.  Most  of  the  funds  have 
as  their  principal  purpose  the  purchase  of  group  life 
and  hospitalization  insurance.  Three  of  the  funds  in- 
creased the  current  costs  which  finance  the  funds  from 
$1.00  to  $1.50.  Chapter  1142  (HB  1223)  contains  the 
unique  provision  that  all  surplus  funds  remaining  at  the 
end  of  the  year  except  officers'  initiation  fees  and  dues 
shall  be  paid  to  the  Franklin  County  general  fund. 
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EDUCATION 

By  Joseph  P.  Hennessee 
Assistant  Director  of   the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced   in   the  House  and   in   the  Senate. 

Public  Schools 

North  Carolina's  public  school  laws,  stable  in  the  main 
since  the  enactment  of  the  School  Machinery  Act  of  1939, 
remained  essentially  stable  through  another  session  of 
the  General  Assembly.  Revised  and  recodified  in  1955 
along  lines  suggested  by  the  Commission  on  the  Re- 
vision of  the  Public  School  Laws  created  by  the  1953 
General  Assembly,  amended  in  the  1956  Special  Session 
to  reflect  the  thinking  of  the  Pearsall  Committee  and 
modified  in  some  respects  by  the  1957  Session,  the  public 
school  laws  came  in  for  only  minor  adjustments  and 
changes  this  year.  Although  each  change  possesses  its 
own  special  significance,  the  changes  taken  together  make 
no  important  difference  in  the  general  pattern  of  our 
school  laws.  The  combined  changes  continue  a  long  stand- 
ing pattern  of  gradual  development  and  strengthening  of 
our  public  school  machinery. 

General  Provisions 

Only  two  changes  were  made  in  the  General  Provisions 
of  the  public  school  laws  codified  in  Subchapter  I  of  GS 
Ch.  115.  Chapter  573  (HB  480)  makes  the  term  "second- 
ary school",  for  purposes  of  Title  V  of  the  National  De- 
fense Education  Act  of  1958  (Public  Law  85-864)  ap- 
plicable to  grades  seven  through  twelve.  Chapter  915 
(HB  827)  adds  vocational  schools  designated  as  industrial 
educational  centers  conducted  for  adults  as  well  as  for 
mature  high  school  students  to  the  classification  of  pub- 
lic schools.  This  will  permit  adults  as  well  as  regularly 
enrolled  high  school  students  to  acquire  industrial  and 
vocational  skills  which  are  required  by  an  expanding  in- 
dustrialization of  the  State.  It  recognizes  the  responsibility 
of  the  State  to  prepare  its  citizens  for  making  a  better 
livelihood. 

Administrative  Organization 

The  law,  prior  to  amendment  by  the  195B  General 
Assembly,  provided  that  special  meetings  of  the  State 
Board  of  Education  could  be  called  by  the  secretary  upon 
the  approval  of  the  chairman.  Chapter  573  (HB  480) 
permits  the  chairman  to  call  special  meetings  of  the  Board 
and  requires  that  he  call  a  special  meeting  upon  request 
of  any  five  members  of  the  Board.  The  same  act  provides 
that  the  provisions  of  GS  115-53  (liability  insurance  and 
waiver  of  immunity  as  to  torts)  are  not  applicable  to 
claims  for  damages  caused  by  the  negligent  acts  or  torts 
of  public  school  bus  drivers  while  driving  school  busses 
the  operation  of  which  is  paid  from  the  State  Nine 
Months'  School  Fund ;  and  that  pending  the  filling  of  a 
vacancy  in  the  office  of  county  or  city  superintendent  of 


schools  the  local  school  board,  with  the  approval  of  the 
State  Superintendent  and  the  Controller  of  the  State 
Board  of  Education,  may  temporarily  assign  the  duties 
of  superintendent  to  an  employee  of  such  school  board. 
Prior  to  the  enactment  of  this  change  the  assignment  of 
the  duties  of  superintendent,  in  such  instances,  was  sub- 
ject to  the  approval  of  the  Superintendent  and  the  State 
Board  of  Education. 

School    District   Organization 

Heretofore  some  doubt  has  existed  as  to  whether 
changes  in  district  lines  between  and  among  districts 
which  have  voted  the  same  supplemental  tax  would  have 
the  effect  of  abolishing  such  tax  or  such  taxing  districts. 
Chapter  432  (HB  478)  makes  it  clear  that  changes  in 
district  lines  between  and  among  districts  that  have  voted 
the  same  supplemental  tax  will  not  have  the  effect  of  either 
abolishing  such  tax  or  such  taxing  districts.  Chapter  573 
(HB  480)  provides  that  petitions  to  enlarge  a  special 
tax  district  or  a  city  administrative  unit  by  permanently 
attaching  contiguous  property  must  be  signed  by  the 
persons  who  are  the  owners  of  the  property  and  by  the 
taxpaying  members  of  the  families  living  on  the  property 
on  the  date  on  which  the  petition  is  filed.  For  the  purpose 
of  such  a  petition,  persons  or  corporations  which  own  only 
an  easement  in  such  property  are  not  considered  to  be 
owners.  Actions  or  defenses  based  on  the  invalidity  of 
such  transfers  and  actions  to  test  the  validity  of  such 
transfers  must  be  commenced  within  sixty  days  after  the 
approval  of  the  transfer  of  such  contiguous  property  by 
the  State  Board  of  Education. 

Revenue   for    the    Public    Schools 

A  question  of  long  standing  as  to  whether  a  county  or 
city  board  of  education,  as  the  case  may  be,  or  a  board 
of  county  commissioners  has  the  final  say  as  to  when  a 
contract  for  the  purchase  of  a  school  site  may  be  executed 
and  as  to  the  amount  that  may  be  expended  for  the  site 
has  been  resolved  by  Chapter  573  (HB  480).  This  act 
provides  that  no  contract  for  the  purchase  of  a  school 
site  may  be  executed  or  any  funds  expended  therefor 
without  the  approval  of  the  board  of  county  commissioners 
as  to  the  amount  to  be  spent  for  the  site.  In  case  of  dis- 
agreements between  the  two  boards  the  disagreement  is 
to  be  settled  in  the  manner  provided  in  GS  115-87  (dis- 
agreement or  refusal  of  the  county  commissioners  to  levy 
taxes).  The  same  act  permits  the  inclusion  of  funds  for 
educational  television  in  the  school  budget  when  authorized 
by  the  General  Assembly,  the  State  Board  of  Education, 
or  county  or  city  boards  of  education  when  the  funds  are 
available.  Chapter  524  (HB  572)  permits  county  and  city 
boards  of  education  to  establish  capital  reserve  funds  in 
anticipation  of  future  school  construction  needs  and  to 
include  in   the   capital   outlay   budget  sums   appropriated 
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for  payment  into  such  capital  reserve  funds.  Procedures 
for  making  withdrawals  from  and  for  accounting  for 
funds  in  the  capital  reserve  fund  and  the  manner  in  which 
such  funds  may  be  invested  are  set  forth  in  detail.  Chap- 
ter 573  (HB  480)  clarifies  the  requirements  as  to  fidelity 
bonds  by  requiring  bonds  in  "such  amounts"  rather  than 
in  "such  a  manner"  as  boards  of  education  may  deem 
sufficient  to  protect  school  funds  or  property.  Chapter 
915  (HB  827)  permits  the  allocation  of  current  expense 
funds  for  the  operation  of  industrial  education  centers  on 
the  basis  of  a  budget  approved  by  the  board  of  county 
commissioners  rather  than  upon  a  per  capita  enrollment 
basis.  Another  provision  of  Chapter  573  (HB  480)  would 
require  a  countersigning  officer  to  sign  warrants  as  spe- 
cified when  each  warrant  is  accompanied  by  an  invoice, 
statement  or  other  basic  document  which  satisfies  the 
countersigning  officer  that  the  issuance  of  such  warrant 
is  proper. 

Chapter  227  (HB  263)  liberalizes  the  provisions  gov- 
erning loans  from  the  State  Literary  Fund  by  permitting 
such  leans  when  the  State  Board  of  Education  finds  that 
loans  in  accordance  with  GS  115-101  would  not  be  practi- 
cal and  that  a  dire  emergency  exists  in  the  local  school 
unit  requesting  such  a  loan. 

Chapter  764  (HB  1066)  permits  a  county  or  city  board 
of  education  which  has  obtained  a  loan  from  the  State 
Literary  Fund  under  the  above  emergency  conditions  to 
pledge,  with  the  approval  of  the  board  of  county  commis- 
sioners, available  non-tax  revenues  for  repayment  of  such 
loans  and  modifies  the  manner  in  which  repayment  of  such 
loans  is  to  be  made. 

Special    Local    Tax    Elections    for    Local    Purposes 

Administrative  school  units  within  a  county  which  have 
not  previously  voted  a  supplemental  school  tax  may  now 
combine  with  other  administrative  school  units  within  a 
county  to  vote  a  county-wide  school  supplement  under 
provisions  of  Chapter  573  (HB  480),  whi^h  permits 
countywide  elections  as  to  whether  a  special  tax  shall  be 
levied  and  collected  on  all  taxable  property  within  the 
county.  Proceeds  of  such  a  tax,  when  levied,  are  to  be 
allocated  among  th»  different  administrative  school  units 
within  the  county  on  a  per  capita  enrollment  basis  as 
determined  by  the  State  Board  of  Education.  This  county- 
wide  election  device,  apparently  inaugurated  in  the  same 
manner  as  other  supplemental  tax  elections,  would  permit 
an  administrative  school  unit  which  had  herecofore  re- 
fused to  vote  a  supplemental  tax  or  in  which  it  was 
doubtful  that  such  an  election  would  carry  to  combine  with 
another  administrative  school  unit  within  the  county  which 
already  had  or  was  expected  to  favor  such  a  tax  and  vote 
;:  countywide  supplement.  The  advantages  or  disadvan- 
tages of  this  provision,  according  to  one's  individual  pref- 
erences, are  immediately  obvious.  Chapter  573  (HB  480) 
clarifies  the  provisions  of  GS  115-117  so  as  to  permit  any 
administrative  school  unit  or  other  school  area  as  well  as  a 
school  district  having  a  total  population  of  not  less  than 
100,000  to  levy  a  maximum  supplemental  tax  of  60^  per 
$100  valuation. 

School   Property 

Chapter  1372,  S.L.  1955  permitted  a  board  of  education 
to  reject  a  bid  at  any  sale  or  resale  of  personal  property 
and  readvertise  the  property  for  sale,  or  sell  it  at  private 
sale  at  a  price  in  excess  of  the  highest  price  bid  at  the 


public  sale,  whenever  in  the  opinion  of  the  board  the 
highest  bid  at  the  public  sale  was  not  adequate.  Chapter 
573  (HB  480)  makes  this  provision  applicable  to  sales  of 
real  as  well  as  personal  property  provided  that  the  private 
sale  of  such  real  or  personal  property  is  consummated 
within  one  year  from  the  date  of  the  first  public  offering  of 
the  property.  Private  sales  of  real  property  made  before 
May  1,  1959  are  validated,  provided  such  sales  otherwise 
meet  these  requirements.  Chapter  324  (SB  198)  authorizes 
county  and  city  boards  of  education  to  dedicate  portions 
of  their  lands  as  rights-of-ways  for  public  streets,  roads 
or  sidewalks. 

Employees 

Johnny  may  not  know  how  to  read  but  henceforth  he 
should  know  that  under  provisions  of  Chapter  1016  (HB 
931)  teachers  are  specifically  authorized  by  statute  to 
use  reasonable  force  in  the  exercise  of  their  lawful  au- 
thority to  restrain  or  correct  pupils  or  to  maintain  order. 
Nor  will  friends  (or  parents)  in  high  places,  i.e.,  members 
of  local  school  committees  or  boards  of  education,  protect 
his  anatomy  from  the  lawful  exercise  of  such  reasonable 
force,  since  school  boards  and  committees  are  prohibited 
from  establishing  or  continuing  any  rules  to  the  contrary. 
In  those  cases  where  reasonable  correctional  force  proves 
inadequate  or  would  not  prove  sufficient  protection,  Chap- 
ter 573  (HB  480)  will  permit  district  and  building  prin- 
cipals to  dismiss  as  well  as  suspend  pupils  who  wilfully 
and  persistently  violate  school  rules,  who  may  be  guilty 
of  immoral  or  disreputable  conduct  or  who  may  be  a 
menace  to  the  school.  Suspensions  and  dismissals  in  ex- 
cess of  ten  days  duration  or  during  the  last  ten  days  of 
the  school  year  are  subject  to  the  approval  of  the  ap- 
plicable superintendent  and  all  suspensions  and  dismissals 
must  be  reported  to  the  superintendent  as  well  as  to  the 
attendance  officer. 

Chapter  1294  (HB  1142)  requires  county  and  city 
boards  of  education  to  investigate  and  report  inaccuracies 
in  school  attendance  records,  take  necessary  actions  to 
establish  and  maintain  correct  records  and  to  make  re- 
ports of  their  findings  and  actions  to  the  State  Board  of 
Education.  Upon  a  finding  by  the  State  Board  of  Educa- 
tion that  inaccurate  attendance  records  have  resulted  in 
an  excess  allotment  of  funds  for  teachers'  salaries  beyond 
that  which  would  have  been  justified  on  the  basis  of  cor- 
rect attendance  figures,  the  administrative  school  unit 
affected  may  be  required  to  refund  such  excess  to  the 
State  Board  of  Education.  This  measure  as  originally 
introduced  would  have  required  the  refund  to  the  State 
Board  of  such  excess  in  allotment  of  funds  for  teachers' 
salaries. 

The  1957  General  Assembly  in  seeking  to  avoid  a  re- 
currence of  a  school  fire  tragedy  such  as  occurred  in  Surry 
County  during  the  1956-1957  school  term  passed  a  series 
of  three  measures.  Chapter  843,  S.L.  1957,  prescribed 
certain  duties  of  a  principal  relative  to  the  regular  in- 
spection of  school  buildings  and  the  holding  of  fire  drills. 
Chapter  844,  S.L.  1957,  set  forth  detailed  provisions  for 
the  reduction  of  fire  hazards  and  the  protection  of  life 
and  property  in  the  public  schools.  Chapter  845,  S.L. 
1957,  required  the  Commissioner  of  Insurance,  the  State 
Superintendent  of  Public  Instruction  and  the  State  Board 
of  Education  to  provide  an  instructional  pamphlet  for 
conducting  fire  drills,  to  provide  for  teaching  fire  preven- 
tion  (and  provide  a  text  book  for  such  a  course)    in  col- 
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leges  and  schools  and  to  require  principals  to  hold  month- 
ly fire  drills  under  regulations  of  the  Insurance  Commis- 
sioner, State  Superintendent  and  the  State  Board  of 
Education.  Chapter  573  (HB  480)  modifies  these  pro- 
visions to  require  that  fire  drills  "simulate"  rather  than 
"assimilate"  evacuation  of  a  building  under  varying 
conditions;  delete  provisions  that  failure  of  a  piincipal  to 
perform  duties  in  regard  to  inspection  of  school  build- 
ings and  holding  of  fire  drills  may  be  considered  mal- 
feasance in  office;  add  a  provision  that  wilful  failure  to 
perform  any  of  the  duties  of  these  provisions,  as  modified 
by  the  1959  act,  constitutes  a  misdemeanor  punishable 
by  a  maximum  fine  of  $500;  repeal  provisions  relating 
to  reduction  of  lire  hazards  in  school  facilities  and  sub- 
stitute provisions  setting  forth  duties  of  principals  regard- 
ing fire  hazards;  and  require  that  school  buildings  be  in- 
spected every  four  months. 

School     Transportation 

Prior  to  the  commencement  of  each  school  year  the 
principal  of  each  school  to  which  a  school  bus  has  been 
assigned  has  been  required  to  prepare  and  submit  to  the 
superintendent  of  schools  a  plan  for  a  definite  route  for 
each  school  bus  assigned  to  the  school.  Chapter  573  (HB 
480)  requires  that  each  school  bus  route  plan  include 
all  designated  stops  for  receiving  and  discharging  pupils. 
Chapter  909  (HB  407),  codified  in  GS  Chapter  20  (Motor 
Vehicle  Laws)  rather  than  in  the  public  school  laws, 
permits  the  driver  of  a  vehicle  on  a  divided  highway  con- 
structed with  a  space  or  barrier  separating  the  road- 
ways to  proceed  without  stopping  upon  meeting  or  pass- 
ing a  school,  Sunday  school  or  church  bus  stopped  in  the 
opposite  roadway  and  engaged  in  loading  or  discharging 
passengers.  This  amendment  makes  no  change  in  the 
law  which  requires  an  overtaking  vehicle  to  stop  for  a 
stopped  school,  Sunday  school  or  church  bus.  Motorists 
traveling  on  regular  dual  lane  roads  or  on  multiple  lane 
roads  without  physical  barriers  or  space  separating  the 
roadways  are  still  required  to  stop  upon  meeting  or  over- 
taking a  school,  Sunday  school  or  church  bus  which  is 
stopped  to  load  or  discharge  passengers.  Another  pro- 
vision of  this  act  makes  it  unlawful  for  any  principal 
or  superintendent  of  any  school,  in  routing  a  school  bus, 
to  authorize  the  driver  of  any  such  bus  to  stop  and  re- 
ceive or  discharge  passengers  upon  any  highway  which 
has  been  divided  into  two  roadways  where  passengers 
would  be  required  to  cross  the  highway  to  reach  their  des- 
tination or  to  board  the  bus,  except  that  passengers  may 
be  discharged  or  received  at  points  on  such  highways 
where  pedestrian  and  vehicular  traffic  is  controlled  by 
adequate   stop   and   go   traffic   signals. 

Instruction 

Chapter  1196,  S.L.  1953,  established  a  program  of  non- 
credit  instruction  in  driver  training  and  safety  education 
in  the  public  schools  and  provided  for  the  transfer  of 
twenty-five  thousand  dollars  ($25,000)  for  each  year  of 
the  biennium  from  the  appropriation  out  of  the  High- 
way Fund  for  the  Department  of  Motor  Vehicles,  High- 
way Patrol,  Drivel's  License  and  Safety  Promotion  to  the 
State  Department  of  Public  Instruction  to  be  used  for 
the  salary  and  other  expenses  of  supervisory  personnel 
necessary  to  carry  out  the  program.  These  provisions 
were  carried  forward  into  the  1955  School  Law  Revision 
(Chapter  1372,  S.L.  1955).     The  adoption  of  Chapter  682, 


S.  L.  1957,  which  added  an  additional  $1  to  the  annual 
registration  fee  for  motor  vehicles  to  provide  funds  for 
financing  a  program  of  driver  training  and  safety  edu- 
cation in  the  public  schools  made  the  initial  method  of 
financing  the  supervision  of  a  driver  training  and  safe- 
ty education  unnecessary.  Chapter  573  (HB  480)  deleted 
the  provision  transferring  twenty-five  thousand  dollars 
($25,000)  annually  from  the  funds  appropriated  for  the 
Department  of  Motor  Vehicles  to  the  Department  of  Pub- 
lic Instruction. 

Chapter  693  (HB  840)  permits  the  State  Board  of  Ed- 
ucation to  adopt  two  basal  readers  for  grades  four  to 
eight  inclusive  and  provides  that  textbooks  adopted  in 
accordance  with  applicable  provisions  of  the  statutes 
shall  be  used  by  "the"  rather  than  by  "all  the"  public 
schools  in  the  State.  Chapter  915  (HB  827)  changes  the 
statutory  reference  from  the  "Federal  Board  of  Voca- 
tional Education"  to  the  "United  States  Office  of  Edu- 
cation" to  reflect  a  change  in  the  official  designation  of 
that    agency. 

Business,    Trade    and    Correspondence    Schools 

Chapter  573  (HB  480)  substantially  strengthens  the 
regulation  of  business,  trade  and  correspondence  schools. 
Major  changes  require  that  all  corporations  chartered 
under  laws  of  a  state  other  than  North  Carolina  and  ali 
persons,  partnerships  and  associations  of  persons  not 
resident  of  this  State  who  operate  business,  trade  or  cor- 
respondence schools  in  this  State  meet  the  statutory  re- 
quirements as  to  licensing  and  bonding  of  solicitors;  pro- 
vide that  before  a  license  may  be  issued  to  the  solicitor 
of  an  out-of-state  business,  trade  or  correspondence 
school  such  school  must  meet  the  same  requirements  as  to 
bonding  as  resident  schools;  and  make  such  schools  respon- 
sible for  the  acts,  representations  and  contracts  made  by 
their  solicitors.  Solicitation  without  a  license  is  made  a 
misdemeanor  punishable  by  a  minimum  fine  of  $100,  a 
maximum    imprisonment   for   thirty    (30)    days,   or   both. 

Public   Schools    Study   Commissions 

Various  facets  of  the  public  schools  wrill  come  in  for 
special  study  by  three  study  commissions  and  by  the  State 
Board  of  Education  during  the  coming  biennium.  Res- 
olution SO  (SR  412)  creates  a  seventeen  (17)  member 
Commission  for  the  Study  of  Teacher  Merit  Pay  and  Pub- 
lic School  Curriculum.  This  Commission  will  inquire  in- 
to the  controversial  area  of  teacher  pay  systems  based 
on  teacher  ratings  of  individual  capacities  and  study  the 
implementation  of  a  revised  public  school  curriculum. 
Resolution  72  (HR  1117)  established  a  Commission  for 
the  Study  of  a  Twelve-month  Use  of  Public  School  Build- 
ings and  Facilities  for  Public  School  Purposes.  In  ad- 
dition this  Commission  is  directed  to  study  the  feasibil- 
ity of  establishing  and  operating  the  schools  on  an  eleven- 
year,  ten-month  term  basis.  Resolution  69  (HR  973) 
creates  a  Commission  to  Study  the  Public  School  Educa- 
tion of  Exceptionally  Talented  Children.  It  will  seek 
methods  of  discovering  exceptionally  talented  children  and 
the  training  of  such  children  within  the  public  school 
system. 

Resolution  73  (HR  1123)  directs  the  State  Board  of 
Education  to  study  teacher  evaluation  ratings  and  certi- 
fication with  particular  attention  to  methods  to  deter- 
mine the  degree  of  quality  exemplified  by  different  per- 
sons and  to  report  back  to  the  1961  General  Assembly. 
In    addition    the    State    Board    is    required    to    administer 
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the  National  Teacher  Examination  or  its  equivalent  to 
all  applicants  for  certification  or  for  change  in  certifi- 
cation in  any  professional  capacity  within  the  school  sys- 
tem. 

II.   HIGHER   EDUCATION 

Unlike  1957  in  which  the  General  Assembly  enacted 
several  major  pieces  of  legislation  affecting  the  devel- 
opment and  well  being  of  our  State-supported  system  of 
higher  education,  such  major  legislation  was  conspicu- 
ous by  its  absence  this  year.  In  1957  the  General  As- 
sembly strengthened  the  law  of  escheats,  provided  a  uni- 
form plan  of  organization  for  State-owned  colleges  out- 
side the  University  System,  provided  a  plan  of  organi- 
zation and  operation  of  community  colleges  throughout 
the  State,  established  a  revolving  fund  for  the  construc- 
tion of  dormitories  and  other  self-liquidating  facilities 
at  State-owned  institutions,  authorized  the  boards  of  trus- 
tees of  the  Consolidated  University  and  other  State-oper- 
ated colleges  to  issue  revenue  bonds  to  finance  the  con- 
struction of  needed  dormitory  facilities,  and  provided  a 
system  of  student-loan  scholarships  to  encourage  stu- 
dents to  prepare  for  and  enter  into  the  teaching  profes- 
sion. By  way  of  contrast,  only  two  measures  relative  to 
our  system  of  higher  education  were  passed  by  the  1959 
General  Assembly. 

State   Board   of    Higher  Education 

The  first  of  these,  Chapter  326  (HB  322)  was  designed 
to  resolve  differences  arising  between  the  Board  of  Trus- 
tees of  the  Consolidated  University  on  the  one  hand  and 
the  Board  of  Higher  Education  relative  to  their  respective 
roles  in  the  control  and  management  of  the  Consolidated 
University  and  in  its  future  development.  Heralded 
widely  as  a  compromise  agreed  on  beforehand  by  the 
boards  of  trustees  of  the  University  and  other  State-sup- 
ported colleges  and  by  the  Board  of  Higher  Education, 
all  parties  concerned  professed  to  have  emerged  the  win- 
ner. Friends  of  the  Board  of  Higher  Education  report- 
edly view  the  changes  wrought  by  the  1959  legislation  as 
a  legislative  approval  of  the  role  that  the  Board  has 
played  in  the  development  and  management  of  our  sys- 
tem of  higher  education.  Friends  of  the  Consolidated 
University,  on  the  other  hand,  point  to  these  same  changes 
as  proclaiming  and  protecting  the  role  of  the  Board  of 
Trustees  of  the  Consolidated  University  in  the  manage- 
ment of  the  internal  affairs  of  the  University. 

An  examination  of  Chapter  326  (HB  322)  which  re- 
writes Article  16  of  GS  Chapter  116  (State  Board  of 
Higher  Education)  discloses  that  the  specific  purpose 
of  the  Board  of  Higher  Education  is  to  plan  and  pro- 
mote the  development  of  a  coordinated  system  of  higher 
education  rather  than  to  promote  the  development  and 
operation  of  such  a  system.  The  Board  is  required  to 
seek  the  cooperation  of  institutions  in  planning  a  system 
to  serve  all  higher  education  needs  of  the  State  and  en- 
courage a  high  standard  of  excellence  in  all  institutions, 
each  operating  under  the  direction  of  its  own  board  of 
trustees. 

Several  changes  have  been  made  in  GS  116-158  (Pow- 
ers  and   duties  generally   of   the   State   Board   of   Higher 


Education).  Under  these  changes  the  Board  of  Higher 
Education  is  authorized  to  "allot"  rather  than  "deter- 
mine" the  major  functions  and  activities  of  each  insti- 
tution of  higher  education  and  its  authority  in  prescrib- 
ing practices  and  procedures  for  institutions  of  higher 
education  is  limited  to  statistical  reporting  practices. 
Another  change  provides  that  the  Board  may  not  re- 
quire an  institution  to  abandon  an  existing  educational 
activity  where  an  institution  objects  to  such  abandon- 
ment until  the  decision  of  the  Board  is  approved  by  the 
General  Assembly.  Originally  the  Board  was  author- 
ized to  require  that  institutions  conform  to  plans  of  the 
Board. 

As  originally  written  the  Board  was  authorized  to  rec- 
ommend biennial  budget  expenditures  for  each  institution 
to  the  Director  of  the  Budget  and  the  Advisory  Budge*" 
Commission.  As  rewritten  the  Board  is  authorized  to  re- 
view and  appraise  budget  requests  of  institutions  and 
make  its  recommendations  thereon  together  with  advice 
as  to  whether  such  requests  are  consistent  with  the  pn 
mary  purposes  of  each  institution  and  with  functions  al- 
located to  it  by  statute  or  by  the  Board.  In  the  event  that 
there  is  a  reduction  in  the  requested  appropriation  by  the 
Director  of  the  Budget  the  Board  is  required  to  consult 
with  the  president  of  each  institution  and  recommend  re- 
vised budgets.  Originally,  in  such  cases,  the  Board  was 
empowered  to  consult  with  the  officers  of  such  institutions 
and  adopt  revised  budgets.  The  requirement  that  the 
Board  hold  hearings  on  budget  requests  prior  to  hearings 
before  the  Advisory  Budget  Commission  has  been  deleted. 

Requests  by  institutions  for  transfers  and  changes  as 
between  objects  and  items  of  budget  must  now  be  sub- 
mitted to  the  Board  for  approval  before  being  presented 
to  the  Director  of  the  Budget.  The  Board  originally  was 
authorized  to  make  final  decisions  regarding  such  re- 
quests. The  final  change  deletes  the  requirement  that 
the  Board  hear  the  chancellors  and  presidents  of  insti- 
tutions of  higher  education  before  it  takes  final  action 
in  the  exercise  of  its  authority  to  allot  major  functions, 
prescribe  statistical  reporting  practices,  and  make  plans 
for  the  development  of   a  system  of   higher  education. 

To    Strengthen    the    System    of    Education    in    the 
Institutions  of   Higher  Learning 

An  unheralded  provision  contained  in  Chapter  1182 
(SB  390)  may  prove  of  major  importance  in  the  field  of 
higher  education.  Under  provisions  of  this  Act,  emphasis 
on  curriculum  is  placed  upon  the  pursuit  of  knowledgt 
and  the  disciplines  of  the  mind  and  the  youth  of  North 
Carolina  are  summoned  to  dedicate  themselves  to  a  cru- 
sade of  intellectual  self-improvement.  The  Act  purports 
to  establish  basic  minimum  requirements  of  scholarship 
below  which  no  institution  shall  fall,  and  empowers  the 
trustees  of  each  institution  to  implement  the  Act  by  ap- 
propriate measures.  The  power  to  implement  the  Act 
by  appropriate  measures  apparently  carries  with  it  the 
power  to  establish  basic  minimum  requirements  of  schol- 
arship. The  full  significance  of  this  provision  must  await 
its  implementation  by  the  boards  of  trustees  of  the  va- 
rious institutions. 


June,  1959 
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PUBLIC  HEALTH 

By   Roddey  M.   Ligon,   Jr. 
Assistant    Director    of    the    Institute    of    Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills   introduced   in   the  House  and  in  the  Senate. 

[For  other  items  of  interest  in  the  public  health  area, 
see  articles  on  "Domestic  Relations,"  "Legislation  of  In- 
terest to  County   Officials,"   and  "Public   Personnel."] 

Public    Health  Administration 

G.S.  130-17  (b)  previously  required  local  boards  of 
health  to  publish  in  a  newspaper  having  general  cir- 
culation within  the  area  over  which  the  board  has  juris- 
diction, once  a  week  for  two  successive  weeks,  any  rules 
and  regulations  adopted  or  amended  by  such  boards.  Such 
publication  was  found  to  be  rather  expensive  in  some 
instances  where  the  regulations  were  voluminous.  Chapter 
1024  (HB  1084)  deletes  the  requirement  that  the  regula- 
tions be  published  verbatim,  and  substitutes  a  require- 
ment that  there  be  published  a  statement  setting  out 
the  title  of  the  regulations  together  with  a  statement  in- 
dicating that  they  have  been  adopted  or  amended,  that 
a  copy  is  posted  at  the  courthouse  door  of  each  county 
within  the  jurisdiction  of  the  board  of  health,  and  that  a 
copy  is  on  file  in  the  office  of  each  health  department 
under  the  jurisdiction  of  the  board  of  health.  This  Act 
does  not  apply  to  Franklin  County,  and  therefore  regula- 
tions adopted  by  the  Franklin  County  Board  of  Health 
must  still  be  published  verbatim. 

In  connection  with  the  publication  of  the  title,  and  the 
statement  that  such  regulaions  have  been  adopted  or 
amended,  and  where  copies  may  be  found,  Chapter  350 
(HB  61)  amends  GS  1-597  (which  relates  to  newspapers 
which  may  carry  legal  notices)  to  provide  that  publication 
of  notices  required  by  law  in  counties  having  no  news- 
paper qualified  for  legal  advertising  may  be  made  in 
a  newspaper  which  is  published  in  an  adjoining  county, 
or  in  a  county  within  the  same  judicial  district,  if  the 
clerk  of  the  superior  court  finds  as  a  fact  that  such  news- 
paper otherwise  meets  the  requirements  of  GS  1-597  and 
has  general  circulation  in  such  county. 

Chapter  802  (HB  884)  authorizes  any  municipality 
having  a  municipal  board  of  health  to  fix  the  method  of 
appointment  or  selection  of  the  members  of  said  board 
of  health.  It  further  provides  that  the  mayor  and  city 
manager  (if  there  be  one)  shall  be  ex  officio  members  of 
the  board,  and  that  the  remaining  members  of  the  board 
shall  consist  of  three  members  of  the  municipal  governing 
body,  two  licensed  physicians,  and  one  licensed  dentist. 

Chapter  481  (SB  253)  authorizes  the  Governor  to  ap- 
point "The  Atomic  Energy  Advisory  Committee",  to  con- 
sist of  35  members,  including  the  State  Health  Director, 
at  least  one  radiologist,  one  nuclear  physicist,  one  radia- 
tion physicist,  one  public  health  physician,  one  dentist, 
and   one   sanitary   engineer.    The   chairman   of   the    Com- 


mittee is  authorized  to  appoint  subcommittees,  one  of 
which  is  to  be  a  subcommittee  on  medicine  and  public 
health,  and  another  is  to  be  a  subcommittee  on  radiation 
standards.  The  subcommittee  on  radiation  standards  must 
include  one  public  health  physician  and  one  sanitary  en- 
gineer. The  Committee  is  to  evaluate  studies,  recommenda- 
tions, and  proposals  of  the  several  departments  and 
agencies  and  is  to  act  as  an  advisory  and  coordinating 
group  in  the  development  and  regulatory  activities  of 
the  State  relating  to  atomic  energy,  including  cooperation 
with  other  states  and  the  United  States.  The  State  Board 
of  Health  is  specifically  authorized  to  adopt  reasonable 
rules  and  regulations  relating  to  the  use,  storage,  trans- 
portation and  disposal  of  radiation,  radiation  machines, 
and  radioactive  materials  so  as  to  provide  protection 
against  hazards  from  radioactivity  and  ionizing  radiation. 
The  State  Board  of  Health  is  also  authorized  <o  require 
registration  of  all  persons,  firms,  corporations,  associa- 
tions, and  institutions  who  possess  or  use  such  machines 
or  materials.  The  State  Board  of  Health  is  further  au- 
thorized to  provide  an  inspection  service  and  an  advisory- 
service,  to  make  surveys,  to  sponsor  educational  programs 
on  approved  radiation  protection  practices,  and  to  do  all 
other  acts  deemed  desirable  in  providing  an  effective  pro- 
tection program.  The  regulations  of  the  State  Board  of 
Health  must  be  approved  by  the  Governor  and  shall  not 
impose  standards  more  restrictive  than  the  radiation 
standards  established  by  the  Atomic  Energy  Act  of  1954, 
amendments  thereto,  and  regulations  issued  thereunder. 
Violations  of  the  Board  of  Health  regulations  constitute 
a  misdemeanor,  and  the  Board  is  authorized  to  obtain 
injunctions  to  prevent  such  violations. 

Vital   Statistics 

In  the  area  of  vital  statistics,  two  bills  were  passed. 
Chapter  492  (HB  601)  establishes  a  procedure  for  de- 
termining the  place  of  birth  of  persons  who  have  been 
abandoned  in  North  Carolina.  It  provides  that  a  person 
who  was  abandoned  by  his  parents  in  North  Carolina 
(when  the  names  of  such  parents  and  the  place  of  birth 
are  unknown)  may  file  a  petition  with  the  clerk  of  the 
superior  court  of  the  county  in  which  he  was  abandoned. 
The  petition  is  to  set  forth  the  facts  and  request  the  clerk- 
to  hear  the  evidence  and  find  the  facts  concerning  the 
abandonment,  the  name  or  assumed  name  of  the  petitioner, 
the  date  and  place  of  birth  of  the  petitioner,  and  the 
name  of  the  person  or  persons  standing  in  loco  parentis 
to  the  individual.  The  clerk  is  to  find  such  facts  as  the 
evidence  may  warrant  and,  if  there  is  insufficient  evidence 
to  establish  the  place  of  birth,  it  is  to  be  conclusively  pre- 
sumed that  such  person  was  born  in  the  county  where  he 
was  abandoned.  The  clerk  is  to  enter  such  judgment  and 
is  to  certify  the  same  to  the  State  Office  of  Vital  Statistics 
where  it  is  to  be  recorded  wih  a  copy  going  to  the  register 
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of  deeds  of  the  county  in  which  the  petitioner  was 
abandoned. 

The  second  bill  in  this  area,  Chapter  986  (SB  223), 
authorizes  registers  of  deeds  to  take  acknowledgements, 
administer  oaths  and  affirmations,  and  to  perform  ail 
other  notarial  acts  necessary  for  the  registration  or  is- 
suance of  certificates  relating  to  birth,  death,  or  marriages, 
and  validates  such  acts  taken  by  the  registers  of  deeds 
prior  to  June   16,   1959. 

HB  304,  which  would  have  established  a  procedure 
whereby  a  person  born  in  a  foreign  country  (one  of  whose 
parents  is  an  American  national  having  a  legal  settle- 
ment in  this  state)  and  not  having  a  duly  recorded  cer- 
tificate of  birth  could  obtain  such  certificate,  failed  to 
pass. 

Sanitary   Districts 

Two  new  laws  in  this  area  relate  primarily  to  the  an- 
nexation of  additional  territory  to  an  existing  sanitary 
district.  Chapter  1189  (SB  432)  rewrites  the  procedure 
for  extending  the  boundaries  of  a  sanitary  district.  Under 
this  chapter  it  appears  that  adjoining  territory  can  be 
annexed  in  accordance  with  the  procedure  prescribed 
by  this  chapter  if  a  majority  of  the  voters  in  the  proposed 
additional  territory  vote  to  come  within  the  sanitary 
district,  and  15r/c  of  the  resident  freeholders  within  the 
district  do  not  petition  to  have  an  election;  or,  if  an 
election  is  held  in  the  proposed  additional  territory  and 
in  the  existing  sanitary  district,  and  both  groups  vote 
in  favor   of  the   annexation. 

Chapter  415  (SB  183)  validates  all  actions  and  pro- 
ceedings heretofore  taken  in  the  appointment  or  election 
of  any  members  of  any  sanitary  district  board,  and  all 
actions  and  proceedings  heretofore  taken  (by  the  State 
Board  of  Health  or  any  officer  or  representative  thereof 
and  any  board  of  county  commissioners  and  any  sanitary 
district  board)  for  the  purpose  of  annexing  additional 
territory   to   any   sanitary   district. 

Chapter  1189  (SB  432),  in  addition  to  rewriting  the 
procedures  for  the  annexation  of  additional  territory  to 
a  sanitary  district,  amends  GS  130-123  (relating  to  the 
creation  of  a  sanitary  district)  by  requiring  that  the 
petition  submitted  to  the  board  of  county  commissioners 
must  be  signed  by  51  %  or  more  of  the  resident  free- 
holders in  the  proposed  district  (the  law  had  required 
the  signature  of  freeholders,  without  stating  that  they 
must  be  resident  freeholders). 

Chapter  994  (SB  433)  authorizes  the  board  of  county 
commissioners  of  any  county  containing  a  sanitary  dis- 
trict, upon  agreement  with  the  sanitary  district  board, 
to  include  in  the  tax  levy  for  such  sanitary  district  an 
amount  (not  exceeding  5%  of  collections)  to  reimburse 
the  county  for  the  expenses  of  levying  and  collecting  such 
taxes.  Once  the  county  commissioners  and  the  sanitary 
district  board  agree  upon  a  percentage  of  the  collections 
to  be  deducted  by  the  counties  for  the  purpose  of  reim- 
bursement, such  percentage  of  collections  shall  remain 
the  same  until  revised  or  abolished  by  further  agreement, 
between  said  boards. 

Compulsory    Polio    Vaccination 

By  the  enactment  of  Chapter  177  (SB  5),  North  Caro- 
lina became  the  first  state  to  make  polio  vaccination  com- 
pulsory. That  Chapter  provides  that  the  parents,  guardian, 
or  any  person  in  loco  parentis  of  any  child  in  North  Caro- 


lina between  the  ages  of  2  months  and  6  years  shall  have 
administered  to  such  child  an  adequately  immunizing  dose 
of  a  prophylactic  agent  against  poliomyelitis  which  meets 
the  standard  approved  by  the  United  States  Public  Health 
Service  for  such  biological  products,  and  which  is  ap- 
proved by  the  State  Board  of  Health.  Such  parents,  etc., 
of  a  child  who  has  not  previously  received  such  vaccina- 
tion must  present  the  child  to  a  licensed  physician  and 
request  such  vaccination.  If  such  parents,  etc.,  are  unable 
to  pay  for  the  services  of  a  private  physician  and  for 
such  prophylactic  poliomyelitis  agent,  they  must  present 
the  child  to  the  county  physician  or  to  the  local  health 
director,  who  shall  administer  such  prophybctic  agent 
without  charge.  The  physician  administering  such  agent 
must  submit  a  certificate  of  such  vaccination  to  the  local 
health  director  with  a  copy  going  to  the  parent,  etc.  No 
principal  or  teacher  is  to  permit  any  child  to  attend  a 
public,  private  or  parochial  school  without  such  certificate 
or  some  other  acceptable  evidence  of  the  child's  vaccina- 
tion against  poliomyelitis.  Two  categories  of  children  are 
exempted  from  these  requirements.  First,  if  any  physician 
licensed  to  practice  medicine  in  North  Carolina  certifies 
that  such  vaccination  may  be  detrimental  to  the  child's 
health,  such  child  shall  not  be  required  to  be  vaccinated 
until  it  is  found  that  such  vaccination  is  no  longer  detri- 
mental to  his  health.  Second,  children  whose  parents,  etc., 
are  bona  fide  members  of  a  recognized  religious  organi- 
zation whose  teachings  are  contrary  to  the  practices  in- 
quired by  this  Chapter  are  not  required  to  be  vaccinated 
and  no  certificate  for  admission  to  school  is  to  be  re- 
quired as  to  them.  This  Chapter  provides  that  the  vaccine 
necessary  for  immunization  under  this  section  shall  be 
purchased  and  furnished  to  the  local  health  directors  by 
the  State  Board  of  Health  and  that  the  cost  of  such  vac- 
cine is  to  be  paid  from  the  Contingency  and  Emergency 
Fund  for  the  fiscal  year  in  which  such  expense  is  in- 
curred, by  and  with  the  approval  of  the  Governor  and 
the  Council  of  State. 

The  Attorney  General  has  already  given  an  opinion  as 
to  the  appropriate  interpretation  of  certain  portions  of 
this  Chapter.  It  is  his  opinion  that  (1)  the  portion  of  the 
law  requiring  vaccination  before  entering  school  relates 
to  six  year  olds  entering  school  for  the  first  time  next 
fall,  and  does  not  apply  to  older  children  who  have  been 
to  school  before;  (2)  there  is  no  authority  in  this  par- 
ticular law  to  provide  free  vaccine  for  older  children, 
but  only  for   such   children   as   are   covered   by   this   law; 

(3)  the  law  does  not  require  that  a  parent  who  is  unable 
to  pay  for  the  vaccination  first  present  his  child  to  a  phy- 
sician and  then  be  referred  to  the  health  director.  (The 
parent  may  take  the  child  directly  to  the  health  director 
without  first  consulting  a  physician   in  such  cases)  ;   and 

(4)  the  question  of  the  ability  to  pay  is  one  that  would 
have  to  be  decided  by  the  parent  and  the  health  director, 
and  that  ordinarily  a  statement  by  the  parent  that  he 
is  unable  to  pay  would  be  sufficient  evidence  to  authorize 
the  free  vaccination  unless  the  health  director  has  personal 
knowledge  leading  him  to  believe  that  free  treatment 
would  not  be  in  order.  He  indicates  that  this  is  primarily 
a  matter  of  health  department  policy  to  be  worked  out 
and  followed  in   a   practical  manner. 

Cancer 

One  bill  relating  to  cancer  passed,  and  two  failed  to 
pass.  The  bill  which  passed,  Resolution  78  (HR  705),  com- 
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mended  the  members  of  the  Commission  to  Study  the 
Cause  and  Control  of  Cancer  in  North  Carolina  together 
with  the  North  Carolina  division  of  the  American  Cancer 
Society,  the  Medical  Society  of  North  Carolina,  and  the 
State  Board  of  Health,  and  provided  for  the  continuance 
of  this  Commission  during  the  next  biennium. 

HB  544,  which  would  have  made  additional  appropria- 
tions to  the  State  Board  of  Health  in  order  to  expand  its 
cancer  control,  cancer  diagnosis,  and  cancer  treatment 
programs  failed  to  pass.  Also,  HB  545,  which  would  have 
provided  grants  and  aid  to  students  who  enter  the  field 
of  cytotechnology,  failed  to  pass. 
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Prior  to  Chapter  351  (HB  110),  persons  with  tubercu- 
losis in  the  infectious  or  communicable  stage  could  not 
be  issued  a  marriage  license.  This  Chapter  relaxes  that 
provision  by  authorizing  the  issuance  of  a  marriage  li- 
cense to  persons  who  have  active  tuberculosis  if  such 
person  (and  the  proposed  marriageable  partner  if  he  has 
active  tuberculosis)  shows  evidence  of  being  under  treat- 
ment for  tuberculosis  and  both  persons  are  known  to 
the  local  health  department  and  sign  an  agreement  to 
take  adequate  treatment  until  cured  or  "protected",  and 
(1)  the  female  applicant  is  pregnant  and  it  is  necessary 
to  protect  the  legitimacy  of  the  offspring;  or,  (2)  there 
is  a  living  child  of  the  parties  and  it  is  necessary  to 
protect  the  legitimacy  of  such  child;  or,  (3)  it  is  neces- 
sary to  validate  a  marriage  which  took  place  prior  to  the 
illness  of  the  applicant.;  and  was  later  found  to  be  in- 
valid because  of  some  technicality  which  is  not  a  bar  to 
marriage  in  North  Carolina. 

Rabies 

Two  bills  were  enacted  by  the  General  Assembly  re- 
lating to  the  vaccination  of  dogs  against  rabies.  Chapter 
139  (HB  117)  amends  GS  106-372,  which  authorizes  the 
board  of  county  commissioners  to  fix  the  fee  which  rabies 
inspectors  are  to  collect  from  the  owner  of  each  dog 
vaccinated,  by  eliminating  the  requirement  that  such  fee 
shall  not  exceed  one  dollar.  Chapter  352  (HB  116)  deletes 
the  fifty  cents  per  dose  limitation  which  the  State  Board 
of  Agriculture  may  charge  rabies  inspectors  for  furnish- 
ing rabies  vaccine  and  metal  tags,  and  authorizes  the 
Department  of  Agriculture  to  charge  the  state  cost  of 
the  vaccine,  metal  tags,  and  handling  and   postage. 

Sanitation 

Chapter  1271  (HB  755)  creates  a  State  Board  of  Sani- 
tarian Examiners  and  provides  for  the  registration  of 
qualified  sanitarians.  The  State  Board  of  Sanitarian 
Examiners  is  to  be  composed  of  the  State  Health  Director, 
or  his  authorized  representative;  the  Dean  of  the  School 
of  Public  Health,  University  of  North  Carolina,  or  his 
duly  authorized  representative;  the  Director  of  the  Di- 
vision of  Sanitary  Engineering,  State  Board  of  Health; 
and  four  sanitarians,  one  local  health  director,  and  one 
public  spirited  ,-itizen  to  be  appointed  by  the  Governor. 
The  members  of  the  Board  are  to  serve  four-year  stag- 
gered terms.  Members  of  the  Board  are  to  receive  ten 
dollars  ($10.00)  per  diem  plus  travel  expenses  while  per. 
forming  duties  required  by  this  Chapter,  and  the  Board 
is  authorized  to  employ  necessary  personnel,  but  the  total 
expenses  of  the  Board  may  not  exceed  the  income  there- 
from.  The   Board  is  authorized  to  adopt  necessary  rules 


and  regulations  to  provide  for  its  efficient  operation.  The 
Board  is  required  to  certify  as  a  registered  sanitarian 
one  who  passes  an  examination  given  by  the  Board,  pays 
a  fee  not  to  exceed  twenty  dollars  ($20.00),  and  satisfies 
the  Board  that  he  is  at  least  21  years  of  age,  of  good 
moral  character,  a  citizen  (or  has  declared  his  intentions 
of  becoming  one),  has  received  a  degree  from  a  four-year 
educational  institution  acceptable  to  the  Board  (with  a 
major  in  biological  and/or  physical  science),  and  has  had 
three  years  experience  under  the  supervision  of  a  regis- 
tered sanitarian  (or  equivalent  supervision)  in  the  field 
of  environmental  sanitation  or  two  years  such  experience 
plus  one  year  of  graduate  study  in  sanitary  science.  The 
Board  is  also  required  to  issue  a  certificate  of  registration 
to  any  person  who,  prior  to  July  1,  1960,  submits  to  the 
Board  satisfactory  evidence  that  he  was  performing  func- 
tions as  a  sanitarian  on  January  1,  1960,  and  pays  to 
the  Board  a  fee  not  to  exceed  ten  dollars  ($10.00). 
Comity  registration  is  provided  for.  This  Chapter  re- 
quires annual  renewal  of  registration  and  the  payment 
of  a  renewal  fee  as  determined  by  the  Board  but  not  to 
exceed  ten  dollars  ($10.00),  and  authorizes  a  two  dollar 
($2.00)  late  renewal  fee.  Suspension  and  revocation  of 
registration  is  provided  for  in  cases  of  conviction  of  a 
felony,  fraud,  or  perjury  in  obtaining  registration,  habitual 
use  of  habit  forming  drugs,  habitual  drunkenness,  de- 
frauding the  public,  and  failing  for  a  period  of  over  six 
months  to  renew  one's  certificate  but  continuing  to  repre- 
sent himself  as  a  registered  sanitarian  during  that  period. 
This  Chapter  prohibits  one  from  offering  his  services  as 
a  registered  sanitarian  or  representing  in  any  way  that 
he  is  a  registered  sanitarian  unless  he  is  a  holder  of  a 
current  certificate  of  registration  (such  false  representa- 
tion or  any  violation  of  the  Chapter  is  a  misdemeanor 
punishable  in  the  discretion  of  the  court),  and  injunctions 
are  authorized  to  prevent  violations  of  the  Ac*-.  The  ef- 
fective date  of  this   Chapter  is  January   1,   1960. 

Chapter  707  (SB  303)  makes  certain  amendments  to 
Article  26,  Chapter  106  (relating  to  the  inspection  of  ice 
cream  plants,  creameries,  and  cheese  factories)  and  to 
Article  29  of  Chapter  106  (relating  to  the  inspection, 
grading  and  testing  of  milk  and  dairy  products).  GS 
106-246  is  amended  to  add  milk  shakes  and  semi-frozen 
dairy  products  to,  and  to  delete  frozen  custard  from, 
this  list  of  specific  products  which  must  be  made  in  places 
kept  in  a  sanitary  condition.  GS  106-248  is  rewritten  to 
require  that  whole  milk,  sweet  cream,  ice  cream  milk 
mix,  and  other  mixes  shipped  into  North  Carolina  from 
other  states  and  used  in  the  manufacture  of  frozen  or 
semi-frozen  dairy  products  sold  or  processed  in  North 
Carolina  must  comply  with  standards  of  purity,  sani- 
tation and  regulations  of  the  State  Board  of  Agriculture, 
and  must  carry  a  tag  or  label  showing  the  name  of  the 
product,  the  name  and  address  of  the  processor,  and  the 
date  of  pasteurization.  Prior  to  this  amendment  this  sec- 
tion applied  only  to  whole  milk,  sweet  cream,  and  ice 
cream  milk,  and  only  required  that  the  grade  or  standard 
of  quality  of  the  product  be  shown  on  the  label.  GS 
106-253  is  amended  to  prohibit  the  use  of  the  words 
"cream",  "milk",  "ice  cream",  or  similar  terms  in  con- 
nection with  any  frozen  or  semi-frozen  dessert  manufac- 
tured, sold  or  offered  for  sale  and  not  in  fact  made  from 
dairy  products  in  accordance  with  the  standards  of  the 
State  Board  of  Agriculture.  Previously  this  section  ap- 
plied only  to  frozen  desserts.  GS   106-254  is  amended   to 
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specify  that  the  five-dollar  annual  inspection  fee  to  be 
paid  by  the  maker  of  specified  frozen  or  semi-frozen  dairy 
products  who  disposes  of  such  products  at  retail  only 
does  not  apply  to  conventional  spindle-type  milk  shake 
mixers  but  does  apply  to  milk  shake  dispensing  and  vend- 
ing machines  operating  on  a  continuous  or  automatic 
basis.  GS  106-267.1  is  rewritten  to  require  persons  who 
sample  (as  well  as  those  who  test)  milk  or  cream  for 
purposes  of  determining  butter-fat  content  (when  such 
milk  or  cream  is  paid  for  on  the  basis  of  the  amount  of 
butterfat  contained  therein)  to  obtain  a  license  from  the 
Commissioner   of   Agriculture. 

Chapter  619  (HB  464)  makes  three  clarifying  amend- 
ments to  Article  16  of  Chapter  130  relating  to  the  regu- 
lations of  the  manufacture  of  bedding.  The  definition  of 
bedding  is  amended  to  make  it  clear  that  "quilt"  is  in- 
cluded within  such  definition;  GS  130-173  is  amended 
to  make  it  clear  that  no  person  shall  manufacture  any 
bedding  unless  a  tag  of  durable  material  approved  by 
the  State  Board  of  Health  is  securely  sewed  thereto;  and. 
GS  130-176  is  amended  to  make  it  clear  that  no  person 
is  to  sanitize  any  bedding  unless  he  is  exempted  by  other 
provisions  of  this  Article,  until  he  has  secured  a  "sani- 
tizer's   license"  from  the   State   Board  of  Health. 

Chapter  622  (HB  628)  makes  certain  amendments  to 
Article  24  of  Chapter  130  relating  to  mosquito  control 
districts.  GS  130-211  (b)  is  amended  so  as  to  authorize 
boards  of  county  commissioners,  when  a  proposed  mos- 
quito control  district  lies  entirely  within  one  rounty,  to 
determine  that  the  maximum  tax  levy  which  will  bo 
authorized  if  the  district  is  created  will  be  less  than  35 
cents  per  $100  dollars  assessed  valuation,  in  which  case 
such  lesser  amount  must  appear  on  the  ballot  when  the 
question  of  the  creation  of  the  district  is  submitted  to  the 
voters.  If  the  voters  approve  the  creation  of  the  district 
in  such  cases,  neither  the  board  of  county  commissioners 
nor  the  mosquito  control  district  board  of  commissioners 
may  levy  a  special  tax  for  mosquito  control  purposes  ex- 
ceeding the  amount  which  appeared  on  the  ballot.  GS 
130-213  is  amended  to  provide  that  when  a  mosquito 
control  district  lies  solely  in  one  county  and  embraces 
the  entire  county,  the  board  of  county  commissioners 
(rather  than  the  mosquito  control  district  board  of  com- 
missioners) may  choose  to  levy  the  special  tax  authorized 
for  mosquito  control  purposes.  GS  130-220  is  added  to 
authorize  the  dissolution  of  mosquito  control  districts 
which  have  no  outstanding  indebtedness  upon  the  petition 
of  51%  of  the  resident  freeholders  within  the  district, 
and  with  the  approval  of  the  board  of  county  commission- 
ers and  the  State  Board  of  Health  after  notice  and  a 
public  hearing. 

Chapter  1125  (SB  254)  amends  GS  77-14  (which  makes 
it  a  crime  to  fail  to  remove  upon  seven  days  notice  any 
obstructions  in  streams,  creeks,  ditches,  etc.  whereby  the 
natural  and  normal  drainage  of  any  farm  or  agricultural 
land  is  impeded)  by  making  that  section  applicable  to  any 
land  whatsoever,  rather  than  only  farm  or  agricultural 
land. 

For  a  discussion  of  legislation  creating  a  new  Stale 
Department  of  Water  Resources,  amending  a  special  act 
concerning  pollution  of  the  Haw  River,  and  adding  au- 
thority for  counties,  cities  and  towns,  acting  jointly,  to 
issue  bonds  for  developing  water  supplies  in  connection 
with  Corps  of  Engineers'  projects,  see  the  article  entitled 
"Water  Resources". 


HB  1118,  providing  for  the  regulation  of  the  sanitation 
of  agricultural  labor  camps,  and  HB  1274,  regulating  the 
transportation  of  migrant  farm  workers,  both  failed  to 
pass.  If  a  local  board  of  health  found  that  the  regulation 
of  the  sanitation  of  agricultural  labor  camps  was  neces- 
sary for  the  protection  of  public  health,  such  board  might 
have  authority  to  adopt  regulations  establishing  such 
sanitation  standards  under  the  provisions  of  GS  130-17. 

Hospitals     and     Mental     Health 

Chapter  1074  (HB  1064)  provides  an  alternative  method 
for  the  establishment  of  hospital  districts.  It  authorizes 
boards  of  county  commissioners,  by  resolution,  to  create 
a  hospital  district  without  following  the  procedure  set 
out  in  G.S.  131-126.31  and  131-126.32  when  a  hospital 
district  already  exists  within  the  county  but  does  not  in- 
clude the  entire  county,  or  when  a  special  tax  levy  for 
hospital  purposes  has  been  or  is  authorized  as  to  a  portion 
of  the  county.  The  new  hospital  district  so  created  is  to 
embrace  all  of  the  county  area  outside  of  the  existing 
district  or  outside  of  the  area  where  the  existing  hospital 
tax  levy  is  authorized.  After  the  establishment  of  a  hos- 
pital district  by  resolution,  the  commissioners  are  au- 
thorized to  call  an  election  on  the  question  of  the  issuance 
of  bonds  and  levy  of  taxes  without  any  petition  there- 
for, and  the  details  as  to  notice,  registration  for,  and 
holding  of  such  elections  are  provided. 

Chapter  877  (HB  1129)  amends  GS  131-126.31  (which 
requires  at  least  500  of  the  qualified  voters  of  a  territory 
to  petition  for  the  creation  of  a  hospital  district)  to  pro- 
vide that  a  hospital  district  may  be  established  in  those 
territories  which  have  less  than  1100  qualified  voters 
resident  therein  upon  petition  of  250  qualified  voters  of 
such  territory. 

Chapter  623  (HB  660)  authorizes  boards  of  county 
commissioners,  subject  to  approval  of  the  voters  of  the 
county,  to  convert  a  county  tuberculosis  hospital  into 
some  other  medical  or  nursing  facility  upon  determination 
by  the  board  of  county  commissioners  that  the  operation 
of  such  hospital  for  tubercular  patients  is  no  longer 
necessary  or  desirable.  Such  tuberculosis  hospital  may 
be  converted  to  a  general  hospital;  hospital  or  medical 
institution  for  the  treatment  of  specific  diseases,  illnesses 
or  deformities;  institution  for  the  treatment  and  care  of 
the  chronically  ill  or  of  convalescent  patients;  nursing 
home;  or  some  similar  institution  or  facility.  Provisions 
are  made  for  the  appropriation  of  funds,  levy  of  a  special 
tax  not  to  exceed  ten  cents  on  the  $100  dollar  valuation, 
and  the  issuance  of  bonds  for  the  maintenance,  operation, 
and  capital  improvements  to  such  facility. 

Chapter  1002  (HB  52)  makes  several  amendments  to 
the  various  sections  in  Chapter  122  of  the  General  Statutes 
of  North  Carolina  dealing  with  hospitals  for  the  mentally 
disordered.  They  include:  an  amendment  to  GS  122-6 
which  deletes  the  reference  to  admission  of  epileptics, 
but  authorizes  the  Hospitals  Board  of  Control  to  admit 
to  any  of  the  institutions  under  its  control  "epileptics 
who  are  mentally  disordered";  an  amendment  changing  the 
title  of  the  Superintendent  of  Mental  Hygiene  to  "Com- 
missioner of  Mental  Health";  an  amendment  to  GS  122-33 
to  authorize  the  superintendent  or  business  manager  of 
"each  hospital  or  training  school"  to  appoint  employees 
as  policemen  (rather  than  only  Caswell  Training  School)  ; 
an  amendment  to  GS  122-46  to  provide  that  if  a  person 
committed    to   a    state    hospital    is   not   admitted    within 


June,  1959 


thirty  days,  such  order  of  commitment  shall  be  void;  an 
amendment,  to  GS  122-57  to  provide  that  commitment  in 
the  case  of  sudden  or  violent  mental  disorder,  pending  ?n 
adjudication,  may  be  for  a  period  not  to  exceed  20  (was 
10)  days;  an  amendment  to  GS  122-63.1  to  provide  that 
when  a  patient  is  committed  in  this  state  on  the  basia 
of  a  commitment  in  some  other  state,  the  superintendent 
of  the  state  hospital  in  this  state  is  authorized  to  hold 
such  patient  for  a  reasonable  length  of  time,  not  to  ex- 
ceed thirty  days,  and  commitment  in  this  state  must  take 
place  within  this  thirty  day  period;  an  addition  of  GS 
122-85.1  to  provide  that  persons  on  parole  from  a  penal 
institution  who  become  mentally  disordered  shall  be 
committed,  in  accordance  with  the  provisions  of  GS  122- 
46,  to  the  appropriate  state  hospital  and,  an  addition  of 
GS  122-87.1  to  provide  that  whenever  an  indictment  pend- 
ing against  one  confined  in  a  state  hospital  is  terminated 
other  than  by  trial,  such  patient  is  to  be  treated  as  if  he 
had  been  committed  under  the  provisions  of  Article  3  of 
Chapter  122. 

Chapter  1003  (HB  60)  makes  North  Carolina  one  of 
the  states  that  has  entered  into  the  interstate  compact  on 
mental  health.  This  compact  sets  out  a  procedure  whereby 
a  person  with  mental  illness  or  mental  deficiency  may  be 
eligible  for  care  and  treatment  in  an  institution  in  a  state 
other  than  his  state  of  residence,  where  a  clinical  de- 
termination indicates  that  the  care  and  treatment  of 
such  patient  would  be  facilitated  or  improved.  The  com- 
pact also  provides  for  the  transfer  of  patients,  for  such 
purposes  between  states  which  have  entered  into  the  coir.- 
pact. 

Chapter  1028  (HB  1131)  changes  the  names  of  the 
several  state  hospitals  and  training  schools  as  follows: 
"State  Hospital  at  Raleigh"  is  changed  to  ''Dorothea 
Dix  Hospital";  "State  Hospital  at  Morganton"  is  changed 
to  "Broughton  Hospital";  "State  Hospital  at  Butner"  is 
changed  to  "John  Umstead  Hospital";  "Caswell  Train'ig 
School"  is  changed  to  "Caswell  School";  "Butner  Train- 
ing School"  is  changed  to  "Murdock  School";  and,  "Golds- 
boro  Training   School"   is    changed   to   "O'Berry    School". 

Chapter  1001  (HB  51)  amends  GS  35-3  to  authorize 
the  clerk  of  the  superior  court  to  appoint  a  guardian 
for  a  person  certified  by  the  superintendent  of  a  state 
training  school  (as  well  as  by  a  superintendent  of  a  hos- 
pital for  the  insane)    as  insane. 

Chapter  1278  (HB  921)  authorizes  the  transfer  of 
certain  capital  improvement  funds  from  the  Goldsboro 
Training  School  to  the  State  Hospital  at  Goldsboro  for 
the  purpose  of  constructing  a  building  for  tubercular 
patients. 

Miscellaneous 

Among  the  bills  of  interest  to  public  health  officials 
which  passed  are  included  the  following: 

Chapter  1165  (SB  139)  makes  certain  amendments  to 
the  statutes  relating  to  student  loan  funds  administered 
by  the  North  Carolina  Medical  Care  Commission.  It 
amends  GS  131-212  to  make  the  recipient  of  a  loan  to 
study  medicine,  dentistry,  pharmacy,  or  nursing  agree 
to  serve  in  a  rural  area  one  year  for  each  academic  year 
for  which  the  student  receives  a  loan    (the   law   did  re- 


quire four  years  of  such  service) ,  and  to  allow  the  Medical 
Care  Commission  some  discretion  in  determining  what  is 
a  rural  area  by  allowing  said  Commission  to  designate  an 
area  as  rural  when  it  considers  such  area  to  meet  the 
spirit  and  intent  of  the  student  loan  program.  This  Chap- 
ter also  authorizes  the  Medical  Care  Commission  to  can- 
cel loan  contracts  for  cause  it  deems  sufficient  (in  which 
case  the  student  must  repay  the  loan  at  4%  interest),  and 
to  permit  students  under  the  rural  service  program  or 
state  hospital  program  to  liquidate  their  obligations  under 
either  program  (subject  to  the  approval  of  the  Medical 
Care  Commission  and  the  State  Hospitals  Board  of  Con- 
trol). 

Chapter  630  (SB  289)  makes  several  amendments  to 
Article  18  of  Chapter  90  of  the  General  Statutes  of  North 
Carolina  which  regulate  the  practice  of  physical  therapy. 

Chapter  1206  (HB  476)  amends  the  statutes  relating 
to  the  State  Board  of  Refrigeration  Examiners  to  pro- 
vide that  an  employee  of  the  State  Board  of  Health 
rather  than  a  member  of  the  State  Board  of  Health  shall 
be  a  member  of  the  Board  of  Refrigeration  Examiners, 
and  provides  for  the  registration  of  persons  under  cer- 
tain  circumstances  without  an   examination. 

Chapter  1019  (HB  1016)  changes  the  membership  of 
the  Eugenics  Board  by  adding  the  chief  medical  officer 
of  the  State  Hospitals  Board  of  Control  and  by  deleting 
one  of  the  two  chief  medical  officers  of  an  institution  for 
the  insane. 

Miscellaneous  bills  of  interest  to  public  health  officials 
which  failed  to  pass  included  SB  403  which  would  have 
made  it  unlawful  for  merchants,  laundries,  dry  cleaners, 
and  others  to  sell,  transfer,  or  deliver  articles  of  mer- 
chandise or  clothing  in  plastic  bags;  HB  619  which  would 
have  provided  that  any  occupational  disease  (besides 
those  now  listed)  arising  out  of  and  contracted  in  the 
course  of  employment  and  resulting  from  the  cumulative 
effect  of  continued  exposure  to  risks  and  conditions  usual 
in  the  nature  of  employment,  shall  be  deemed  an  occupa- 
tional disease  within  the  meaning  of  the  Workmen's  Com- 
pensation Act;  HB  1154  which  would  have  created  a  com- 
mission to  study  social  deviations,  including  juvenile  de- 
linquency, drug  addiction,  sexual  delinquency,  mental 
illness,  habitual  criminals,  and  alcoholism,  with  particular 
emphasis  on  the  recidivist  or  repeating  offender;  and  HB 
1359  which  would  have  directed  the  Advisory  Budget 
Commission  to  consider  appropriations  for  nursing  schol 
arships  and  aid  to  nursing  schools. 

For  a  discussion  of  Chapter  1162  (SB  101)  authorizing 
the  State  Department  of  Archives  and  History  to  conduct 
a  program  of  inventorying  and  microfilming  county  rec- 
ords, see  article  on  "Legislation  of  Interest  to  County  Offi- 
cials." For  a  discussion  of  Chapter  1196  (SB  496)  relating 
to  medical  treatment  of  self-inflicted  im'uries  bv  prisoners, 
see  article  on  "Penal-Correctional  Administration."  For 
a  discussion  of  Chapter  337  (SB  88)  relating  to  the  re- 
organization of  the  state  civil  defense  organization ;  Chap- 
ter 1248  (SB  470)  relating  to  liability  insurance  for 
state-owned  motor  vehicles;  and,  Chapter  68  (HB  26) 
relating  to  authority  of  the  State  Department  of  Archives 
and  History  to  conduct  a  records  management  program 
for  state  agencies,  see  article  on  "State  Government." 
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PUBLIC  WELFARE 

By  Roddey  M.  Ligox,  Jr. 
Assistant   Director    of    the    Institute    of    Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laivs  of 
North  Carolina.  HB  and  SB  are  the  bill  numbers  of  bills 
introduced   in   the  House  and   in   the  Senate. 

[Many  public  welfare  matters  are  of  interest  to  county 
officials  generally,  and  they  will  be  included  in  the  art;ele 
on  '"Legislation  of  Interest  to  County  Officials".  Likewise, 
1he  articles  on  "Domestic  Relations,"  "Public  HeaHh,"  and 
"Public  Personnel"  will  be  of  interest  to  readers,  of  this 
section.] 

Although  it  is  difficult  to  pigeon  hole  into  appropriate 
classifications  the  various  bills  concerning  public  wel- 
fare, for  convenience  the  bills  will  be  discussed  under  the 
headings  of  Public  Welfare  Administration,  Public  As- 
sistance Matters,  Confederate  Widows  and  Pensions,  and 
Miscellaneous. 

Public    Welfare    Administration 

Four  bills  dealing  generally  with  the  area  of  public 
welfare  administration  were  passed  by  the  1959  General 
Assembly.  One  bill  falling  in  this  general  area  failed 
to  pass.  Chapter  320  (SB  90)  amended  GS  108-12  so  as 
to  authorize  a  board  of  county  commissioners  to  pay  the 
members  of  the  county  welfare  board  a  per  diem  not,  to 
exceed  ten  dollars  (was  five  dollars)  and  actual  expenses 
while  attending  official  meetings.  Although  some  counties 
had  already  been  paying  the  county  welfare  board  mem- 
bers a  per  diem  of  ten  dollars,  the  county  cculd  not  re- 
ceive federal  participation  in  that  payment  above  five 
dollars  as  the  law  only  authorized  a  payment  of  up  to 
five  dollars.  Lender  the  present  formula,  the  federal  gov- 
ernment will  pay  about  three  dollars  and  sixty  cents  of 
the  ten  dollars  per  dism. 

Chapter  1179  (SB  366)  adds  GS  128-37. 1  to  authorize 
the  board  of  county  commissioners  of  any  county,  under 
such  rules  and  regulations  as  the  Board  of  Trustees  of  the 
North  Carolina  Local  Governmental  Employees'  Retire- 
ment System  shall  establish,  to  elect  that  employees  of 
the  county  welfare  department  may  be  members  of  the 
North  Carolina  Local  Governmental  Employees'  Retire- 
ment System,  and  provides  that  such  membership  may 
be  elected  jointly  with  county  health  department  em- 
ployees as  provided  under  GS  128-37. 

Chapter  1254  (SB  506)  makes  all  rules  and  regulations 
adopted  by  the  State  Board  of  Public  Welfare  which  deal 
with  the  eligibility  of  persons  for  grants  of  old  age  as- 
sistance, aid  to  dependent  children,  or  aid  to  the  per- 
manently and  totally  disabled,  or  with  the  determination 
of  the  amount  of  such  grants,  subject  to  the  approval  of 
the  Director  of  the  Budget  and  the  Advisory  Budget 
Commission. 

Chapter  1255  (SB  511)  amends  GS  108-11  so  as  to 
provide  that  any  county  welfare  board  member  is  au- 
thorized to  inspect  and  examine  any  records  on  file  in 
the  office  of  the  county  superintendent  of  public  welfare 


or  in  the  custody  of  any  caseworker  or  agent  of  the 
county  superintendent  of  public  welfare,  if  such  records 
pertain  in  any  manner  to  any  application  or  applicant 
for  public  assistance.  A  member  of  a  county  welfare 
board  obtaining  information  from  such  records  is  pro- 
hibited from  disclosing  it.  This  Chapter  provides  that  if 
its  provisions  are  held  by  the  Attorney  General  of  the 
State  of  North  Carolina  to  be  in  conflict  with  federal 
statutes  relating  to  the  disclosure  of  information,  it  is 
to  be  null  and  void. 

Public    Assistance 

Six  bills  falling  generally  in  the  area  of  public  as- 
sistance passed,  and  four  failed  to  pass. 

Chapter  1239  (SB  219)  provides  for  the  appointment 
of  a  personal  representative  for  a  recipient  of  public  as- 
sistance, without  requiring  a  jury  trial,  bond,  or  court 
costs.  It  provides  that  if  an  applicant  for  or  recipient 
of  old  age  assistance,  aid  to  the  permanently  and  totally 
disabled,  or  general  assistance,  or  payee  in  the  case 
of  aid  to  dependent  children,  is  unable  or  otherwise  fails 
to  manage  properly  the  assistance  payments,  to  the  ex- 
tent that  deprivation  or  hazards  to  himself  or  others 
results,  or,  in  the  case  of  aid  to  dependent  children,  the 
payment  is  not  being  used  for  the  children,  a  petition 
may  be  filed  by  the  superintendent  of  public  welfare  with 
the  domestic  relations  court  or  with  the  clerk  of  superior 
court  of  the  appropriate  county.  The  petition  is  to 
request  the  appointment  of  a  personal  representative 
for  the  purpose  of  receiving  and  managing  the  public  as- 
sistance payments  for  such  recipient  or  payee.  The  court 
is  to  give  notice  to  the  applicant  or  recipient,  make  find 
ings  of  fact  without  a  jury,  and  enter  an  order  appointing 
some  responsible  person  as  personal  representative  for 
the  purpose  of  managing  such  funds  if  the  court  finds 
that  the  applicant  or  recipient  is  unable  or  fails  to 
manage  said  funds  properly.  The  personal  representative 
so  appointed  is  to  serve  without  bond,  in  the  discretion 
of  the  court,  and  without  compensation,  and  is  to  be 
responsible  for  receiving  the  monthly  assistance  payment 
and  using  the  proceeds  for  the  benefit,  of  the  recipient. 
The  personal  representative  is  to  be  responsible  to  the 
court  for  the  faithful  discharge  of  the  duties  of  his  trust. 
All  costs  of  court  with  respect  to  such  proceedings  are 
deemed  to  be  waived.  From  an  order  appointing  or  re- 
moving such  personal  representative,  an  appeal  may  be 
had  to  the  judge  of  the  superior  court  who  shall  hear 
the  matter  de  novo  without  a  jury.  Findings  of  fact  under 
the  provisions  of  this  Chapter  are  not  competent  as  evi- 
dence in  any  case  or  proceeding  dealing  with  any  subject 
matter  other  than  that  provided  for  by  this  Chapter. 

Chapter  668  (HB  678)  takes  a  different  tack  from  the 
Chapter  discussed  above  insofar  as  aid  to  dependent  chil- 
dren   pavments    are    concerned.    This    Chapter    adds    GS 
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108-63.1  to  provide  that  when  a  county  board  of  welfare 
determines  that  the  recipient  of  assistance  payments 
granted  under  the  Aid  to  Dependent  Children  Article  has 
not  used  such  assistance  to  provide  food,  shelter,  clothing, 
and  other  necessities  which  are  required  for  the  care 
and  support  of  the  dependent  child  or  the  needy  relative 
with  whom  such  child  lives,  then  the  county  welfare  board 
is  to  enter  an  order  requiring  the  county  superintendent 
of  public  welfare  to  supervise  the  expenditure  of  such 
assistance  payments.  Such  supervision  may  include  con- 
ferences with  the  recipient,  preparation  of  monthly  bud- 
gets for  the  recipient,  requiring  reports  on  expenditures 
by  the  recipient,  and  otherwise  directing  the  expenditures 
in  accordance  with  such  budgets.  This  Chapter  also  re- 
quires notice  of  such  order  to  be  given  to  the  recipient 
and  authorizes  the  recipient  to  request  a  hearing  before 
the  county  board  of  welfare,  and  authorizes  an  appeal 
from  the  county  board  of  welfare  to  the  State  Board  of 
Allotments  and  Appeal.  Such  request  for  a  hearing  or 
appeal  stays  the  enforcement  of  the  Board's  order.  The 
decision  of  the  State  Board  of  Allotments  and  Appeals, 
on  appeal,  is  final.  The  county  board  of  welfare  is  au- 
thorized to  terminate  the  order  at  any  time,  but  the  ordei 
is  to  continue  until  terminated  by  the  county  welfare 
board  or  reversed  by  the  State  Board  of  Allotments  and 
Appeal,  on  appeal  to  said  Board.  If  the  Secretary  of 
Health,  Education,  and  Welfare  notifies  the  State  Board 
of  Public  Welfare  that  further  payments  of  federal  funds 
to  the  State  for  aid  to  dependent  children  will  not  be  made 
because  the  procedures  required  by  this  Chapter  are  pro- 
hibited by  federal  statutes  or  regulations,  then  no  county 
board  of  welfare  or  county  superintendent  is  Lo  take  any- 
further  action  under  this  Chapter. 

For  a  discussion  of  Chapter  1210  (HB  631),  providing 
for  an  investigation  of  mothers  of  illegitimates,  or  those 
who  receive  aid  to  dependent  children  grants,  to  determine 
if  there  is  evidence  of  criminal  abandonment  or  non- 
support,  see  article  on  "Domestic  Relations." 

GS  108-73.17  previously  limited  the  payment  of  funds 
from  the  "pooled  fund"  for  the  hospitalization  of  public 
assistance  recipients  to  hospitals  licensed  by  the  Medical 
Care  Commission.  As  the  jurisdiction  of  the  Medical  Care 
Commission  to  license  hospitals  covers  only  the  State  of 
North  Carolina,  this  meant  that  payments  from  the 
"pooled  fund"  could  not  be  made  for  the  hospitalization 
of  any  recipient  in  another  state.  Chapter  180  (SB  91) 
changes  this  by  authorizing  payments  from  the  "poolrd 
fund"  to  hospitals  licensed  by  the  Medical  Care  Commis- 
sion, or  licensed  or  approved  according  to  the  laws  of 
another  state. 

Chapter  272  (HB  327)  amends  the  law  concerning 
legal  settlement.  GS  153-159  previously  required  residence 
in  a  county  for  a  period  of  one  year  before  one  was  deem- 
ed to  be  legally  settled  in  that  county  for  purposes  of 
the  "county  poor  law"  (Article  13,  GS  Chapter  153).  If 
one  moved  from  one  county  to  another  county  in  the 
state,  he  did  not  acquire  settlement  in  his  new  county  of 
residence  until  he  had  been  there  for  a  period  of  one 
year.  This  Chapter  amends  GS  153-159  to  provide  that 
if  one  is  settled  in  one  county  in  North  Carolina  and 
then  moves  to  another  county  in  North  Carolina,  he  ac- 
quires legal  settlement  in  his  new  county  of  residence 
after  three  months.  Thus,  his  new  county  of  residence 
becomes   responsible   for   any   help   he   might   receive   un- 


der the  "county  poor  law"  after  three  months  residence 
in  the  new  county. 

Chapter  715  (HB  587)  prohibits  the  payment  of  public 
assistance  funds  for  the  care  of  any  person  residing  in 
a  nursing  home  or  home  for  the  aged  which  is  owned  or 
operated  wholly  or  in  part  by  any  member  of  the  State 
Board  of  Public  Welfare,  a  county  board  of  public  wel- 
fare, a  board  of  county  commissioners,  or  by  any  official 
of  the  state  or  county  departments  of  public  welfare,  or 
by  any  person  related  by  blood  (closer  than  the  third 
degree  of  kinship)  to  such  board  member  or  official,  or  by 
the  spouse  of  such  board  member  or  official  or  relative. 
This   Chapter  becomes  effective  on  January   1,    1960. 

Chapter  179  (SB  89)  amends  108-30  (relating  to  old 
age  assistance)  and  GS  108-59  (relating  to  aid  of  de- 
pendent children)  so  as  to  authorize  the  county  boards 
of  public  welfare,  when  it  appears  that  the  interests  of 
the  recipients  of  such  assistance  will  be  better  served 
by  smaller  payments  at  more  frequent  intervals,  to  make 
such  payments  in  two  or  more  equal  installments  in  each 
month.  This  Chapter  does  not  amend  the  statutes  relating 
to  aid  to  the  permanently  and  totally  disabled,  but  the 
State  Board  of  Public  Welfare  appears  to  have  authority 
to  authorize  county  boards  to  make  bi-monthly  payments 
in  those  cases  also,  as  the  General  Statutes  have  never 
specifically  required  monthly  payments  in  those  eas°s. 
The  statutes  under  which  the  aid  to  the  permanently 
and  totally  disabled  program  is  administered  provide 
that  such  program  is  to  be  administered  as  provided  for 
in  the  rules  and  regulations  of  the  State  Board  of  Public 
Welfare. 

Two  bills  relating  to  the  old  age  assistance  lien  law 
failed  to  pass.  HB  1001  would  have  specified  that  an 
action  could  be  instituted  under  the  lien  law  (in  those 
cases  where  the  recipient's  real  property  is  occupied  as 
a  homesite  by  the  surviving  spouse,  by  a  minor  dependent 
child,  by  the  recipient,  or  by  a  dependent  adult  child  of 
the  recipient  who  is  incapable  of  self  support  because 
of  mental  or  physical  disability)  within  the  three  year 
period  after  termination  of  occupancy  or  use  of  said 
property  as  a  homesite  by  the  aforementioned  persons. 
SB  84  would  have  spelled  out  the  order  of  payment  of 
claims  out  of  the  proceeds  of  an  action  to  foreclose  or  to 
enforce  the  lien  followed  by  the  appointment  of  a  com- 
missioner and  the  sale  of  the  land,  and  would  also  have 
specified  that  no  real  property  could  be  sold  as  a  conse- 
quence of  foreclosure  of  the  lien  when  such  property  was 
being  occupied  as  a  homesite  by  the  persons  mentioned 
in  the  discussion  of   HB   1001    above. 

Bills  which  would  have  shifted  the  counties'  share  of 
taxes  for  old  age  assistance  and  aid  to  dependent  children 
to  the  State  failed  to  pass.  SB  41  would  have  deleted  GS 
108-24  which  requires  the  counties  to  levy  a  tax  sufficient 
to  raise  such  amount  as  is  found  necessary  to  supplement 
the  State  and  federal  funds  available  for  expenditure  in 
such  county  for  old  age  assistance,  and  SB  42  would  have 
deleted  GS  108-53  which  requires  the  levy  of  a  tax 
sufficient  to  raise  such  amount  as  is  found  necessary  to 
supplement  the  State  and  federal  funds  available  for 
expenditure  in  such  county  for  aid  to  dependent  children. 

Confederate  Widows   and   Pensions 

Two  bills  relating  to  the  pensions  of  Confederate  widows 
and  two  bills  relating  to  the  Confederate  Woman's  Home 
passed.  Chapter  1327   (HB  957)    authorizes  the  Governor 
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and  Council  of  State  to  allot  additional  funds  from  the 
Contingency  and  Emergency  Fund  for  completion  of  a 
renovation  project  at  the  Confederate  Woman's  Home  at 
Fayetteville.  Chapter  222  (HB  187}  extends  the  corporate 
existence  of  the  Confederate  Woman's  Home  from  Janu- 
ary 1,  1960  to  January  1,  1970. 

Chapter  181  (SB  95)  provides  that  any  widow  of  a 
Confederate  soldier  who  is  qualified  to  receive  a  pension 
from  North  Carolina  under  the  provisions  of  Article  2, 
GS  Chapter  112,  may  continue  to  receive  such  pension 
even  though  she  is  eligible  for  and  receives  a  pension 
from  some  other  state  or  from  the  United  States.  GS 
112-19  has  provided  that  a  widow  of  a  Confederate  soldier 
who  lived  with  such  soldier  for  a  period  of  five  years  prior 
to  his  death  (the  death  of  the  soldier  having  occurred 
since  the  year  1899)  is  to  be  placed  on  the  class  B  pension 
roll.  Chapter  1004  (HB  264)  also  authorizes  such  widow 
to  be  placed  on  the  class  B  pension  roll  if  she  lived  with 
such  soldier  for  any  period  of  time,  provided  a  child  was 
born  to  the  marriage. 

Miscellaneous 

GS  108-3  (15)  previously  made  the  inspection  and 
licensing  of  boarding  homes,  rest  homes,  and  convalesent 
homes  for  the  aged  and  infirm  permissive  except  for  those 
which  cared  for  two  or  more  persons  who  obtained  services 
from  the  county  departments  of  public  welfare,  or  were 
supported  in  whole  or  in  part  by  public  welfare  funds. 
Chapter  684  (HB  227)  makes  mandatory  the  licensing  of 
all  such  homes  which  care  for  two  or  more  persons  and 
makes  the  operation  of  such  homes  without  a  license  a 
misdemeanor.   This    Chapter   exempts   from   the   licensing 


requirements  any  facility  licensed  by  the  Medical  Care 
Commission  under  the  provisions  of  GS  131-126.1  (3)  un- 
less the  facility  receives  public  welfare  funds.  This  Chap- 
ter becomes  effective  on  January  1,  1960.  It  carries  out 
a  recommendation  of  the  Commission  on  the  Study  of 
Nursing  Homes  and  Homes  for  the  Aged. 

Chapter  1019  (HB  1016)  changes  the  membership  of 
the  Eugenics  Board  by  adding  the  chief  medical  officer 
of  the  State  Hospitals  Board  of  Control,  and  by  deleting 
one  of  the  two  chief  medical  officers  of  an  institution 
for  the  feeble  minded  or  insane. 

For  a  discussion  of  Chapter  1124  (SB  243)  relating 
to  the  appointment  of  a  special  county  attorney  to  handle 
certain  types  of  cases  of  public  welfare  interest,  see 
article  on   "Domestic   Relations." 

Bills  concerning  public  welfare  which  failed  to  pass 
include  HB  1171  which  would  have  amended  GS  108- 
14  relating  to  the  responsibilities  of  the  county  super- 
intendents of  public  welfare  with  respect  to  juvenile 
court  cases;  SB  113  which  would  have  provided  for  the 
sterilization  of  "grossly  sexually  delinquent"  persons  in 
certain  instances;  HB  170  which  would  have  amended 
GS  14-320  so  as  to  allow  clerks  of  the  superior  court  to 
consent  to  the  placing  of  infants  in  foster  homes;  SB  220 
which  would  have  created  an  advisory  committee  for  the 
blind,  consisting  of  five  blind  persons,  whose  duty  it  would 
have  been  to  advise  state  agencies  charged  with  the  ad- 
ministration of  programs  for  the  blind  on  matters  of 
policy  and  procedure;  and,  SB  221  which  would  have 
prohibited  discrimination  in  the  employment  of  personnel 
by  the  state  because  of  partial  or  total  blindness,  unless 
normal  eyesight  was  indispensable  in  the  performance 
of  the  duties  of  such  person. 


An  Institute  on  Administration  for  Superintendents  of  Public  Wel- 
fare was  held  at  the  Institute  of  Government,  August  26,  27,  and  28. 
Fifty-one  Superintendents  of  Public  Welfare  from  all  sections  of  the 
state  attended. 
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DOMESTIC  RELATIONS 

By  Roddey  M.  Ligon,  Jr. 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina;  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced  in  the  House  and  in  the  Senate. 

[Readers  interested  in  this  section  should  also  check 
the  articles  on  "Public  Welfare,"  "Public  Health,"  and 
"Legislation  of  Interest  to  County  Officials."] 

Divorce 

One  bill  dealing  with  divorce  matters  passed,  and  two 
failed  to  pass.  Chapter  1058  (HB  604)  adds  GS  50-18 
to  provide  that  in  any  divorce  action  allegation  and 
proof  that  the  plaintiff  or  the  defendant  has  resided  or 
been  stationed  at  a  military  installation  or  reservation, 
or  at  any  other  location  pursuant  to  military  duty, 
within  the  State  for  a  period  of  six  months  next  preceed- 
ing  the  institution  of  the  action  shall  constitute  com- 
pliance with  the  residence  requirements  set  forth  for 
divorce.  In  such  cases,  however,  personal  service  must 
be  had  upon  the  defendant  or  service  must  be  accepted 
by  the  defendant,  within  or  without  the  State,  as  pro- 
vided by  law.  Also,  upon  request  of  the  defendant  or 
the  attorney  for  the  defendant,  the  court  may  order  the 
plaintiff  to  pay  necessary  travel  expenses  from  the 
defendant's  home  to  the  site  of  the  court  in  order  that 
the  defendant  may  appear  in  person  to  defend  the  ac- 
tion. 

This  Chapter  raises  an  interesting  question.  Will  a 
divorce  granted  under  the  provisions  of  this  chapter, 
where  neither  party  is  actually  domiciled  in  North  Caro- 
lina, be  entitled  to  full  faith  and  credit  in  other  states? 
In  the  famous  case  of  Williams  v.  North  Carolina,  317 
U.  S.  287  (1942),  the  United  States  Supreme  Court  held 
that  the  jurisdictional  basis  for  divorce  is  domicile.  "Domi- 
cile of  the  plaintiff  ...  is  recognized  in  the  Haddock 
case  and  elsewhere  ...  as  essential  in  order  to  give  the 
court  jurisdiction  which  will  entitle  the  divorce  decree 
to  extraterritorial  effect  .  .  ."  When  the  same  case  was 
again  before  the  Supreme  Court,  325  U.  S.  226  (1945), 
the  Court  stated  "judicial  power  to  grant  a  divorce — 
jurisdiction  strictly  speaking — is  founded  on  domicile." 
The  holdings  in  the  Williams  case  have  led  many  to  con- 
clude that  domicile  of  one  party  in  the  divorcing  state 
is  an  indispensable  pre-requisite  to  a  valid  divorce  en- 
titled to  full  faith  and  credit  in  all  states.  The  Restate- 
ment, Conflicts  of  Laws,  Section  111  provides:  "...  a 
state  lacks  jurisdiction  to  dissolve  a  marriage  where 
neither   spouse  is   domiciled  in  the   State." 

The  supreme  courts  of  at  least  three  states  have  dis- 
agreed with  the  proposition  that  domicile  is  an  indis- 
pensable pre-requisite  to  a  valid  divorce  decree.  Two  of 
these  involved  statutes  very  similar  to  Chapter  1058.  The 
most  recent  of  these  cases  is  the  New  Mexico  case  of 
Wallace  v.  Wallace,  320  P.  2d  1020   (1958).  The  appellant 


contended  that  a  divorce  granted  by  the  lower  court  was 
invalid  as  neither  party  was  domiciled  in  New  Mexico 
at  the  time  the  court  undertook  to  grant  the  divorce. 
The  court  had  assumed  jurisdiction  under  a  New  Mexico 
statute,  §22-7-4,  1953  Compilation,  which  provided:  "... 
persons  serving  in  any  military  branch  of  the  United 
States  Government  who  have  been  continuously  stationed 
in  any  military  base  or  installation  in  the  State  of  New 
Mexico  for  such  period  of  one  (1)  year,  shall  for  the 
purposes  hereof,  be  deemed  residents  in  good  faith  of 
the  state  and  county  where  such  military  base  or  installa- 
tion is  located."  The  New  Mexico  Supreme  Court  held 
the  divorce  to  be  valid  holding  that  the  United  States 
Supreme  Court  did  not  say  that  domicile  was  the  only 
relationship  between  a  state  and  its  litigants  which 
authorized  the  granting  of  a  divorce,  but  that  domicile 
was  only  one  basis  for  such  jurisdiction.  They  stated: 
"It  is  within  the  power  of  the  Legislature  to  establish 
reasonable  bases  of  jurisdiction  in  divorce  actions  other 
than   domicile." 

The  Supreme  Court  of  Kansas  has  also  upheld  the 
validity  of  a  divorce  based  on  a  statute  similar  to  Chap- 
ter 1058.  See  Craig  v.  Craig,  56  P.  2d  464,  and  Schacffer 
v.  Schaeffer,  266  P.  2d  282.  Alabama  has  a  similar  statute, 
Ala.  Code  1940,   Title   7,   §96(1). 

A  New  York  court  in  the  case  of  David-Zieseniss  v. 
Zieseniss,  129  N.Y.S.  2d  649  (1954)  held  a  divorce  valid 
under  a  statute,  New  York  Civil  Practice  Act,  Section 
1147(2),  which  provided  that  a  divorce  may  be  granted 
if  the  parties  were  married  in  New  York  although 
neither  is  domiciled  there  when  the  action  for  divorce 
is  commenced.  On  the  other  hand,  the  Supreme  Court 
of  Alabama  held  in  Jennings  v.  Jennings,  36  So.  2d  236, 
that  an  Alabama  statute  permitting  the  granting  of  a- 
divorce  on  the  basis  of  consent  of  the  parties  to  juris- 
diction was  unconstitutional.  Likewise,  the  United  States 
Court  of  Appeals  in  Alton  v.  Alton,  207  F.  2d  667  (3rd 
Cir.  1953),  held  that  a  state's  exercise  of  jurisdiction  to 
alter  the  marital  status  of  domiciliaries  of  a  sister  state, 
solely  on  the  basis  of  general  appearance  of  both  spouses 
in  the  rendering  state's  divorce  proceedings,  would  vio- 
late due  process. 

Thus,  these  cases  indicate  that  a  general  appearance 
by  both  parties  is  insufficient  to  grant  jurisdiction,  but 
that  something  more  (such  as  residence  on  a  military 
installation  for  a  specified  period  of  time,  or  marriage 
within  the  state)  may  be  sufficient,  even  though  the 
parties  are  not  domiciled  in  the  state. 

The  United  States  Supreme  Court  has  not  passed  on 
the  specific  question  of  whether  domicile  is  an  indis- 
pensable pre-requisite  to  jurisdiction  in  divorce  cases, 
or  only  illustrative  of  the  kind  of  factor  which  creates 
a   legitimate    interest    in    a    rendering    state    sufficient   ro 
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constitute  a  proper  jurisdictional  basis  for  divorce;  and, 
if  the  latter,  whether  six  months  residence  on  a  military 
installation  is  such  a  legitimate  interest.  Until  these 
questions  are  passed  on  by  the  United  States  Supreme 
Court,  the  validity  of  a  divorce  granted  pursuant  to  the 
authority  of  Chapter  1058  would  seem  to  be  questionable. 
The  two  bills  relating  to  divorce  which  failed  to  past 
were  HB  280  which  would  have  reduced  the  number  of 
years  of  separation  required  for  absolute  divorce  in  the 
cases  of  incurable  insanity  from  five  years  to  three  years, 
and  HB  177  which  would  have  required  uncontested  di- 
vorce actions  in  the  superior  court  to  be  tried  without 
the  intervention  of  a  jury  (but  a  jury  would  have  been 
required  for  such  divorce  actions  tried  in  any  court  in- 
ferior to  the  superior  court) . 

Marriage 

Three  bills  relating  to  the  marriage  laws  passed.  One 
was  Chapter  351  (HB  110),  discussed  in  the  article  en- 
titled "Public  Health".  Chapter  338  (SB  174),  amends 
GS  51-6  so  as  to  require  the  marriage  license  to  be 
s.gnecl  by  the  register  of  deeds  of  the  county  in  which 
the  marriage  is  intended  to  take  place.  Previously  the  li- 
cense could  be  signed  by  the  register  of  deeds  of  the 
county  in  which  the  marriage  was  to  take  place  or  by 
the  register  of  deeds  of  the  county  of  residence  of  either 
of  the  two  persons  to  be  married.  The  third,  Chapter  334 
(HB  493)  amends  GS.  51-18.1  so  as  to  authorize  che 
register  of  deeds  to  correct  the  names  of  parties  to  a 
marriage  when  such  names  are  incorrectly  stated  on  a 
return  or  certificate  of  an  officiating  officer,  upon  receipt 
of  an  affidavit  signed  by  the  parties  accompanied  by  an 
affidavit  of  at  least  two  other  persons  who  know  the 
true  names  of  the  persons.  This  section  already  au- 
thorized the  correction  of  errors  in  the  names  appear- 
ing upon  the  application  for  the  marriage  license  and 
the  marriage  license  itself. 

Husband  and  Wife 

Three  bills  relating  generally  to  the  area  of  husband 
and  wife  passed,  and  two  failed  to  pass.  Chapter  512 
(HB  384)  adds  GS  39-13.3  to  provide  that  any  con- 
veyance of  real  property,  or  any  interest  therein,  by  a 
husband  or  wife  who  has  previously  executed  a  valid  and 
lawful  deed  of  separation  (which  is  recorded  in  the 
county  where  the  land  lies  and  which  authorizes  the 
husband  or  wife  to  convey  realty  or  any  interest  therein 
without  the  consent  or  joiner  of  the  other)  shall  be 
valid  to  pass  such  title  as  the  husband  or  wife  may 
have  to  his  or  her  grantee.  This  authority  is  terminated 
when  the  deed  of  separation  so  recorded  and  registered 
is  cancelled  by  both  parties  and  duly  witnessed  by  the 
register  of  deeds,  or  when  an  instrument  in  writing  can- 
celling the  deed  of  separation,  properly  executed  and 
acknowledged  by  said  husband  and  wife,  is  received  in 
the  office  of  the  register  of  deeds.  This  Chapter  does  not 
apply   to   pending   litigation. 

Chapter  404  (HB  161)  adds  GS  41-2.1  to  provide  that 
a  deposit  account  may  be  established  with  a  banking  in- 
stitution in  the  names  of  two  persons  who  are  husband 
and  wife,  with  certain  incidents  discussed  below,  when 
both  parties  have  signed  a  written  agreement  (either 
on  the  signature  card  or  by  separate  instrument)  ex- 
pressly providing  for  the  right  of  survivorship.  The  in- 
cidents of  such  deposit  account  are:    (1)    either  the  hus- 


band or  wife  may  add  to  or  draw  upon  any  part  or  all 
of  such  account;  (2)  during  the  lifetime  of  both  such 
husband  and  wife,  the  deposit  account  is  subject  to  their 
respective  debts  to  the  extent  that  each  has  contributed 
to  the  unwithdrawn  account  (in  case  their  respective 
contributions  are  not  determined,  the  unwithdrawn  fund 
is  to  be  deemed  to  be  owned  by  both  equally)  ;  and,  (3) 
on  the  death  of  either  husband  or  wife,  the  survivor  be- 
comes the  sole  owner  of  the  entire  unwithdrawn  deposit 
subject  to  the  claims  of  the  creditors  of  the  deceased 
and  to  governmental  rights.  This  Chapter  defines  bank- 
ing institution  to  include  commercial  banks,  industrial 
banks,  building  and  loan  associations,  savings  and  loan 
associations,  and  credit  unions;  and  defines  deposit  ac- 
count to  include  time  and  demand  deposits  in  commercial 
and  industrial  banks;  installment  shares,  optional  shares 
and  fully  paid  certificates  in  building  and  loan  and  sav- 
ings and  loan  associations;  and  deposits  and  shares  in 
credit  unions. 

Chapter  1306  (HB  1260)  adds  GS  52-12.2  so  as  to 
validate  all  contracts  between  a  husband  and  wife  com- 
ing within  the  provisions  of  GS  53-12  and  executed  be- 
tween June  10,  1957  and  June  20,  1959  and  which  are 
in  all  respects  regular  except  for  the  failure  to  comply 
with  the  requirement  of  a  private  examination  of  the 
wife.   This   Chapter  does   not  affect  pending   litigation. 

The  two  bills  in  this  area  failing  to  pass  were  SB  103 
which  would  have  provided  for  the  creation  of  a  family 
homesite  and  limited  the  conveyance  thereof,  and  HB 
449  which  would  have  validated  the  mortgage  or  sale 
(between  the  dates  of  March  5,  1935  and  January  1, 
1959)  oi  estates  held  by  the  entireties  where  the  hus- 
band or  wife,  or  both,  became  mentally  incompetent  in 
accordance  with  the  provisions  of  Article  4  of  GS  Chap- 
ter 35. 

Adoptions 

Two  bills  relating  to  adoptions  passed,  and  one  failed 
to  pass.  Chapter  340  (HB  397)  amends  GS  48-21  (c)  so 
as  to  authorize  the  adoptions  court  to  waive  the  inter- 
locutory decree  and  the  probationary  period,  and  to  grant 
a  final  order  of  adoption  upon  receipt  of  the  report  re- 
quired by  GS  48-16,  when  the  child  is  by  blood  a  great 
grandchild  of  the  petitioners  (this  is  already  authorized 
w-hen  the  child  is  by  blood  a  grandchild,  nephew  or  niece, 
or  stepchild  of  the  petitioner,  or  when  the  child  is  at 
least  16  years  of  age  and  has  resided  in  the  home  of  the 
petitioner  for  five  years  prior  to  the  filing  of  the  peti- 
tion). Chapter  561  (HB  696)  amends  GS  48-21  (a)  to 
provide  that  no  adoption  proceedings  completed  prior  to 
April  1,  1959  are  to  be  invalid  because  of  the  entry  of 
the  final  order  of  adoption  earlier  than  one  year  from 
the  date  of  the  interlocutory  order. 

SB  152,  which  failed  to  pass,  would  have  validated 
all  past  adoption  proceedings  except  where  litigation 
concerning  the  validity   of   a   proceeding  was  pending. 

Uniform   Reciprocal    Enforcement    of    Support    Act 

One  bill  amending  the  Uniform  Reciprocal  Enforce- 
ment of  Support  Act  passed,  and  one  failed  to  pass. 
Chapter  112?  (SB  218)  makes  several  amendments  to 
this  Act.  Previously,  when  this  State  was  the  "initiating 
State,"  the  action  had  to  be  commenced  in  the  superior 
court  or  in  a  domestic  relations  court.  This  Chapter 
changes    that    by    authorizing    such    proceedings    to    be 
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initiated  in  any  court  of  record  in  this  State  having 
jurisdiction  to  determine  the  liability  of  persons  for  the 
support  of  dependents  in  any  criminal  proceeding  (such 
courts  already  had  jurisdictions  when  this  State  was 
the  "responding  State").  GS  52A-10.1  is  amended  by 
this  Chapter  to  make  it  the  duty  of  the  official  who  prose- 
cutes criminal  actions  for  the  State  in  the  court  acquir- 
ing jurisdiction  to  appear  on  behalf  of  the  plaintiff 
(heretofore  the  prosecutor  only  appeared  on  behalf  of 
the  plaintiff  when  the  State  was  the  "responding  State"). 
This  Chapter  also  adds  GS  52A-8.1  to  provide  that 
whenever  a  county  in  this  State  furnishes  support  to  an 
obligee,  the  county  has  the  same  right  to  invoke  the  pre- 
visions of  the  Act  as  the  obligee  to  whom  the  support 
was  furnished  (in  order  that  the  county  may  secure  re- 
imbursement for  such  support  and  obtain  continuing 
support).  This  provision  does  not,  however,  apply  +o 
children  owing  a  duty  of  support  to  their  parents. 

HB  1161,  which  would  have  provided  for  inter-county 
application  of  the  Uniform  Reciprocal  Enforcement  of 
Support  Act,   failed  to  pass. 

Miscellaneous 

Chapter  1210  (HB  631),  which  adds  to  GS  Chapter 
15  a  new  article  15A  to  be  entitled  "Investigation  of 
Offenses  Involving  Abandonment  and  Non-support  of 
Children,"  is  discussed  in  the  article  entitled  "Criminal 
Procedure." 

Chapter  794  (HB  846)  increases  from  $500  to  $1,000 
the  amount  of  money  which  the  clerk  of  the  superioi 
court  is  empowered  to  disburse,  upon  his  own  motion  with- 
out the  appointment  of  a  guardian,  for  the  maintenance 
of  any  indigent  child  or  person  non  compos  mentis,  as 
provided  for  in  GS  2-53. 

Chapter  745  (HB  734)  rewrites  GS  18-90.1  so  as  to 
make  it  unlawful  for  any  person,  firm  or  corporation 
to  sell  or  give  to  any  minor  under  18  years  of  age  any 
alcoholic  beverage  (was  only  beer  and  wine)  ;  unlawful 
for  any  minor  under  18  years  of  age  to  purchase  any 
alcoholic  beverages;  and,  unlawful  for  any  person  to 
aid  or  abet  a  minor  under  18  years  of  age  in  purchasing 
any  alcoholic  beverage.  Prior  law  made  it  unlawful  to  sell 
or  give  certain  types  of  alcoholic  beverages  to  minors, 
but  this  appears  to  be  the  first  legislation  making  it  un 
lawful  for  the  minor  to  purchase  such  products. 

Chapter  198  (HB  241)  appropriates  the  sum  of  $75,- 
000  to  the  North  Carolina  Board  of  Correction  and 
Training  to  renovate  and  alter  certain  surplus  properties 
at  the  North  Carolina  Sanitarium  at  McCain  to  provide 
facilities   for   training   approximately    150    students. 

Chapter  1284  (HB  1015)  amends  GS  110-39  so  as  to 
make  it  a  misdemeanor  for  an  adult  to  contribute  to  the 
delinquency  of  a  minor  and  to  authorize  prosecution  for 
such  misdemeanor  without  such  minor  having  been 
previously  adjudged  delinquent,  as  was  required  under 
this  section  previously.  This  Chapter  also  specifies  that 
a  prior  adjudication  of  delinquency  or  neglect  shall  not 
preclude  a  subsequent  proceeding  against  any  person 
who    thereafter    contributes    to    any    condition    of    delin- 


quency or  neglect.  Lastly,  this  Chapter  amends  the  pot- 
tion  of  GS  110-39  making  it  unlawful  to  permit  a  child 
to  associate  with  vicious,  immoral,  or  criminal  persons, 
by  requiring  that  such  permission  be  given  knowingly  or 
wilfully. 

Chapter  1124   (SB  243)   authorizes  the  board  of  county 
commissioners   of   any   county,   with   the   approval    of  the 
county    board    of    public    welfare,    to    appoint    a    special 
county   attorney  who  is  to  serve  as  legal  advisor   to   the 
county     superintendent     of     public     welfare,     the     county 
board   of   public   welfare,   and   the   board   of   county   com- 
missioners in  public  welfare  matters,  and  provisions  for 
his  compensation  and  other  expenses  may  be  made  in  the 
special  tax  levy  for  county  welfare  administration.  Such 
special  county  attorney  is  to    :(1)    represent  the  county, 
the   plaintiff,   or   the   obligee    in    all    proceedings    broughl 
under  the   Uniform   Reciprocal    Enforcement   of   Support 
Act,    and    he    is   to   exercise    continuous    supervision    over 
compliance    with    any    order    entered    in    any    proceeding 
under    that    Act:     (2)     perform    all    duties     required    by 
the    Old    Age    Assistance    Lien    Law     (by    the    direction 
of    the    board    of    county    commissioners     and    with    the 
approval   of   the   county    attorney)  ;     (3)    appear    as    spe- 
cial   prosecutor    on    behalf    of    the    State    and    make    all 
necessary    investigations    preliminary    thereto    in    connec- 
tion   with    the    preparation    and    prosecution    of    criminal 
cases    involving     abandonment    and     non-support    falling 
within  the  provisions  of  Article  40  of  GS  Chapter  14;    (4) 
investigate,    institute,    prepare,    and   prosecute    as    special 
prosecutor,    with    the    solicitor    of    any    court    of    record, 
all     proceedings    under    GS     Chapter    49     entitled     "Bas- 
tardy";   and,    (5)    perform   such   other   duties   as  may  be 
assigned   to  him   by  the   board  of  county   commissioners. 
Such  special  county   attorney  is   authorized  to  call   upon 
any  county  board  of  public   welfare  or  the   State   Board 
of  Public   Welfare  for  such   information   as   is  necessary 
for  the   proper   performance   of   his    duties. 

Bills  falling  generally  in  the  domestic  relations  area 
which  failed  to  pass  included  SB  248  which  would  have 
made  it  unlawful  to  give  birth  to  two  or  more  illegi- 
timate children;  HB  381  which  would  have  complete- 
ly rewritten  Article  12  of  GS  Chapter  33  re'ating  to 
gifts  of  securities  and  money  to  minors;  SB  428  which 
would  have  amended  GS  14-41  and  14-42  relating  to  the 
crimes  of  abduction  of  children  and  conspiracy  to  abduct 
children  so  as  to  make  the  offense  apply  to  children  under 
16  (now  14),  and  would  have  made  the  offense  apply- 
when  the  child  resided  with  the  custodian  or  agent  of 
a  court  under  court  order  even  though  the  alleged  ab- 
ductor or  conspirator  was  a  parent  and  even  though  the 
child  left  voluntarily;  HB  1154  which  would  have  created, 
a  commission  to  study  social  deviances,  including  juven'le 
delinquency,  drug  addiction,  sexual  delinquency,  mental  ill- 
ness, habitual  criminals,  and  alcoholism;  and,  SB  128 
which  would  have  submitted  to  the  voters  a  constitutional 
amendment  giving  concurrent  jurisdiction  to  the  superior 
court  and  inferior  courts  of  all  criminal  actions  of  which 
original  jurisdiction  is  now  or  may  hereafter  be  vested  in 
courts  of  justices  of  the  peace  or  in  other  courts  inferior 
in    jurisdiction    to    the    superior    court. 
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CRIMINAL  PROCEDURE 

By   Roy  G.   Hall,  Jr. 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  refer  to  the  1959  Session  Laivs  of 
North  Carolina.  HB  and  SB  numbers  are  bill  numbers  of 
bills   introduced   in   the  House   and  in   the  Senate. 

[For  other  articles  in  this  issue  which  deal  with  crim- 
nal  matters  of  interest  to  judges,  solicitors  and  law  en- 
forcement officers,  see  "Criminal  Law",  "Motor  Vehicles 
and  Highway  Safety",  "Penal-Correctional  Administra- 
tion" and  "Domestic   Relations"] 

Law     Enforcement    Powers    and    Jurisdiction 

Chapter  453  (SB  287)  is  a  measure  spawned  this 
spring  by  industrial  strife  at  Henderson.  As  introduced 
in  the  Senate  it  would  have  given  to  officers  and  men  of 
National  Guard  units  ordered  out  by  the  Governor  to 
help  local  law  enforcement  officers  maintain  law  and 
order  the  powers  of  a  sheriff  to  arrest  and  execute 
criminal  process.  However,  as  amended  in  the  House 
and  enacted  into  law,  Chapter  453  provides  that  when 
members  of  the  National  Guard  are  called  out  by  the 
Governor  pursuant  to  constitutional  authority  (Article 
XII,  §3  of  the  Constitution  of  North  Carolina)  "they 
shall  have  such  power  of  arrest  as  may  be  reasonably 
necessary  to  accomplish  the  purpose  for  which  they  have 
been  called  out."  This  is  considered  by  many  to  be 
merely  declaratory  of  the  existing  law.  Article  XII,  §3 
of  the  Constitution  authorizes  the  Governor  to  call  out 
the  militia  "to  execute  the  law,  suppress  riots  or  insur- 
rections, and  to  repel  invasion."  Certainly  militia  law- 
fully called  out  to  preserve  the  peace  at  the  site  of  •<.. 
bitter  labor-management  dispute  would  have  the  powers 
and  authority  necessary  and  proper  to  fulfill  the  pur- 
pose for  which  they  were  called  out.  See  Ex  parte  Moore, 
64  N.  C.  802,  807-8  (1870).  In  any  event,  National 
Guardsmen  performing  such  duty  would  have  authority 
to  arrest  to  prevent  breaches  of  the  peace,  for  G.  S.  15- 
39  makes  it  the  duty  of  "every  person  present  at  any 
riot,  rout,  affray  or  other  breach  of  the  peace"  to  sup- 
press and  prevent  it,  and  if  necessary  for  this  purpose, 
to  arrest  the  offenders.  The  Supreme  Court  in  State  v. 
Mobley,  240  N.  C.  476,  482  (1954)  approved  the  follow- 
ing definition  of  breach  of  the  peace:  "any  violation  of 
public  order  or  disturbance  of  the  public  tranquillity  by 
any  act  or  conduct  tending  to  provoke  or  incite  others 
to  violence."  The  Court  also  approved  the  following 
statement  from  American  Jurisprudence:  "A  breach  of 
the  peace  may  be  occasioned  by  an  affray  or  assault,  by 
the  use  of  profane  and  abusive  language  by  one  person 
toward  another  on  a  public  street  and  in  the  presence 
of  others,  or  by  a  person  needlessly  shouting  and  making 
a  loud  noise."  Therefore,  G.  S.  15-39  seems  tailor-made 
for  use  by  the  National  Guard  at  scenes  of  violence  such 
as   the   Harriet-Henderson    Mill    gates    and    access   roads. 


Chapter  42  (HB  17)  authorizes  the  President  of  West- 
ern Carolina  College  to  appoint  campus  law  enforcement 
officers,  who  are  given  the  authority  of  peace  officers  on 
the  campus,  in  addition  to  the  authority  to  transport  ar- 
rested persons  to  jail  in  Sylva  or  to  the  proper  judge 
for    bail    determination. 

Chapter  1183  (SB  392)  clarifies  G.  S.  69-2,  which  re- 
lates to  the  authority  of  the  Commissioner  of  Insurance 
to  investigate,  arrest,  and  initiate  prosecution  in  unlaw- 
ful burning  cases.  As  amended,  the  Commissioner  or 
any  deputy  appointed  to  conduct  investigations  of 
burning  cases  may  arrest  and  take  other  action  by  way 
of  initiating  prosecution  as  outlined  in  G.  S.  69-2.  Former- 
ly, the  section  gave  to  only  the  Commissioner  the  power 
of  arrest,  etc.,  without  reference  to  his  deputies,  through 
whom,  of  course,  the  Commissioner  has  acted  in  most 
if  not  all  of  the  investigations  and  arrests  under  G.  3. 
69-2  and  following  sections. 

Chapter  35  (HB  63)  amends  G.  S.  122-98  to  extend 
the  territorial  jurisdiction  of  the  special  Butner  police; 
officers  to  property  formerly  a  part  of  the  Camp  Butner 
Hospital  site  which  has  been  acquired  from  the  State 
Hospitals  Board  of  Control. 

Chapter  614  (SB  343)  authorizes  the  superintendent 
of  the  Wayne  County  Memorial  Hospital  to  appoint  spe- 
cial policemen  from  among  "discreet  employees"  of  the 
hospital.  These  special  police  officers  may  arrest  for 
violations  of  state  law  committed  in  their  presence  in 
thf>  buildings  or  on  the  grounds  of  the  hospital  and  are 
given  "all  the  powers  of  policemen  of  incorporated 
towns."  By  implication,  such  powers  may  be  exercised 
only  upon  hospital  property. 

A  measure  pertaining  to  arrest  which  failed  to  pass 
but  is  worthy  of  mention  nevertheless  is  SB  119.  In  the 
form  in  which  it  failed  to  pass  this  bill  would  have  given 
Highway  Patrolmen  in  uniform  with  badge  displayed 
authority  to  arrest  motor  vehicle  operators  on  the  high- 
ways without  a  warrant  upon  receiving  from  another 
officer  by  radio,  telegram,  teletype  or  telephone  (1)  a 
description  of  the  operator,  (2)  information  that  the 
operator  had  violated  the  motor  vehicle  laws  in  the 
presence  of  the  calling  officer,  and  (3)  the  nature  of  the 
violation.  It  would  also  have  given  Highway  Patrolmen 
in  uniform  with  badge  displayed  authority  to  arrest 
without  a  warrant  any  person  at  the  scene  of  a  motor 
vehicle  accident  who  the  officer  has  reasonable  grounds 
to  believe,  after  personal  investigation,  had  committed 
a  crime  at  the  scene.  However,  the  law  remains  un- 
changed that  officers  may  not  arrest  without  a  warrant 
for  a  misdemeanor  unless  it  is  committed  in  the  arrest- 
ing officer's  presence,  i.e.,  unless  he  himself  perceives 
its  commission  through  one  or  more  of  his   five  senses. 
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Extradition 

Chapter  271  (HB  287)  amends  G.  S.  15-80  to  provide 
that  waivers  of  all  proceedings  incidental  to  extradition 
may  be  executed  before  a  clerk  of  Superior  Court.  For- 
merly, extradition  could  be  waived  only  before  a  judge 
of  a  court  of  record.  The  amendment  also  fixes  it  as  the 
duty  of  the  clerk  before  whom  extradition  is  waived  to 
inform  the  fugitive  of  his  rights  and,  after  execution  of 
the  waiver,  to  direct  the  officers  having  the  fugitive  in 
custody  to  deliver  him  to  the  agents  of  the  demanding 
state  for  transportation  back  to  the  state  where  he  is 
wanted. 

Chapter  127  (HB  144)  adds  to  G.  S.  15-203  a  sentence 
authorizing  the  Director  of  Probation  to  apply  directly 
to  the  Governor  for  requisitions  for  extradition  of  de- 
faulting probationers.  Formerly,  such  applications  had 
to  be  directed  to  the  "prosecuting  attorney  of  the  county" 
(in  practice  considered  to  be  the  district  solicitor)  as 
provided  by   G.   S.   15-77(11). 

Abandonment    and    Non-Support    Investigations 

A  much-amended  measure  of  considerable  interest  to 
solicitors  of  both  superior  courts  and  lower  courts  is 
Chapter  1210  (HB  631),  ratified  June  19  in  the  wake  of 
the  failure  of  the  ill-fated  sterilization  bills  (HB  248  re- 
ported unfavorably  May  29,  and  SB  113,  reported  un- 
favorably April  22)  and  of  the  bill  making  giving  birth 
to  two  or  more  illegitimate  children  a  misdemeanor  (SB 
248,  tabled  June  17).  Chapter  1210  seeks  to  curb  viola- 
tions of  G.  S.  14-326  (mother's  abandonment  of  children), 
G.  S.  49-2  (non-support  of  illegitimate  children)  and 
G.  S.  108-76.1  (new  section  making  mis-use  of  welfare 
funds  a  misdemeanor)  by  giving  the  district  solicitor  au- 
thority to  investigate  mothers  receiving  aid  to  dependent 
children  as  shown  by  reports  made  by  the  State  Board 
of  Public  Welfare  to  the  solicitor.  The  measure  creates 
a  new  article  in  Chapter  15  of  the  General  Statutes  en- 
titled "Article  15A.  Investigation  of  Offenses  Involving 
Abandonment  and  Non-Support  of  Children,"  consisting 
of  new  sections   G.    S.   15-155.1   and   155.2. 

G.  S.  15-155.1  requires  the  State  Board  of  Public  Wel- 
fare to  report  to  each  district  solicitor  the  names  and 
addresses  of  all  mothers  residing  in  his  district  who 
receive  aid  to  dependent  children,  identifying  the  unwed 
mothers  and  the  number  of  children  born  to  each. 

G.  S.  15-155.2 (a)  authorizes  the  district  solicitor  to 
conduct  the  aforementioned  investigations  based  upon  the 
reports  he  receives  under  15-155.1  (as  introduced,  the 
mandatory  "shall"  was  used  but  as  amended  and  ratified 
the  permissive  "may"  appears).  In  conducting  these  in- 
vestigations, the  district  solicitor  is  authorized  to  call 
upon  (1)  county  or  state  boards  of  public  welfare  for 
"personal,  clerical,  or  investigative  assistance.  .  ." 
and  for  access  to  pertinent  records,  (2)  boards  of 
county  commissioners  for  ".  .  .  legal  or  clerical  as- 
sistance .  .  ."  and  (3)  the  solicitors  of  any  lower  courts 
in  the  district  for  "personal  assistance."  In  case  of  as- 
sistance by  a  lower  court  solicitor,  consent  of  the  county 
commissioners  is  required,  in  which  case  the  commis- 
sioners shall  fix  and  provide  for  the  lower  court  solicitor's 
compensation.  Although  the  county  is  to  pay  for  services 
rendered    by   the    lower   court    solicitor,    the    literal    lan- 


guage of  the  enactment  applies  to  city  court  solicitoi  a 
as    well    as    to    county    court    solicitors. 

Under  15-155.2 (b)  the  investigating  solicitor  who  has 
reasonable  grounds  to  believe  that  a  violation  of  G.  S. 
49-2,  14-326,  or  108-76.1  has  occurred  or  that  any  other 
offense  has  been  committed  "shall"  submit  a  bill  of  indict- 
ment to  the  grand  jury  of  the  county  in  which  he  be- 
lieves the  offense  is  being  or  has  been  committed. 

What  of  possible  jurisdictional  conflicts  between  lower 
courts  and  superior  courts?  Section  15-155.2  (b)  vests 
exclusive  jurisdiction  in  the  superior  courts  of  violations 
discovered  as  a  result  of  these  investigations,  "notwith- 
standing any  other  provision  of  law,  whether  general, 
special  or  local,"  but  a  Senate  floor  amendment  added  a 
proviso  that  nothing  in  the  act  is  to  be  construed  to  take 
from  the  lower  courts  any  authority  or  responsibility 
vested  in  them  by  existing  law,  nor  shall  the  district 
solicitor  be  compelled  to  again  prosecute  an  offense  al- 
ready disposed  of  by  the  lower  courts.  Coming  as  it 
does  after  the  language  giving  superior  courts  exclusive 
jurisdiction  in  both  point  of  time  in  legislative  history 
and  in  physical  location  in  the  statute,  the  proviso  no 
doubt  takes  precedence. 

If,  as  a  result  of  the  investigation,  the  solicitor  be- 
lieves the  mother  receiving  aid  or  the  mother  of  the 
illegitimate  child  is  suffering  from  mental  illness  or 
mental  defect  within  the  meaning  of  G.  S.  122-35.1,  he 
is  to  make  the  affidavit  provided  for  by  G.  S.  122-42 
(affidavit  to  clerk  of  Superior  Court  requesting  com- 
mitment for  observation  or  other  examination,  looking 
to   commitment   to   the   State  hospital). 

Section  4  of  Chapter  1210  creates  an  uncodified  pro- 
vision prohibiting  the  disclosure  of  any  information, 
record,  report,  memorandum,  etc.  relating  to  or  con- 
nected with  the  mother  or  father  of  any  illegitimate 
child  or  relating  to  any  illegitimate  child  unless  the  solici- 
tor is  of  the  opinion  such  disclosure  is  required  in  the 
prosecution  or  performance  of  his  duties  under  the  new 

Another  uncodified  section  in  the  act  provides  that  if 
federal  funds  for  aid  to  dependent  children  or  other 
public  assistance  programs  are  withheld  from  North 
Carolina  because  any  procedure  in  the  new  act  is  pro- 
hibited by  the  Social  Security  Act  or  other  applicable 
federal  statute  or  regulation,  no  person  or  agency  shall 
take  any  further  action  pursuant  to  such  prohibited 
procedure. 

Gaston  and  Mecklenburg  Counties  are  excluded  from 
the  operation  of  the  provisions  of  Chapter  1210. 

Venue 

A  measure  of  interest  to  district  solicitors  was  intro- 
duced as  Senate  Bill  46  and  passed  and  enrolled  as 
Chapter  21.  This  enactment  amends  G.  S.  15-217  to  pro- 
vide that  post-conviction  hearings  brought  by  a  prisoner 
to  question  the  constitutionality  of  the  proceedings 
which  resulted  in  his  being  sentenced  to  confinement  shall 
be  commenced  in  the  superior  court  of  the  county  in 
which  his  conviction  occurred.  Formerly,  such  post-con- 
viction hearings  could  be  commenced  either  in  Wake 
County  or  the  county  of  conviction.  Because  of  the  situs 
of  Central  Prison,  the  district  solicitor  for  the  district 
which  includes  Wake  County  was  required  to  represent 
the  State  in  large  numbers  of  such  proceedings  where 
he  had  no  first-hand  knowledge  of  the  trial  circumstances 
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complained  of  by  the  petitioner.  The  amendment  has  the 
salutary  purpose  of  ensuring  that  the  solicitor  who  rep- 
resented the  State  at  the  trial  which  resulted  in  the 
petitioner's  incarceration  will  also  represent  the  State 
in   the   post-conviction   hearing. 

Another  venue  provision  enacted  by  the  1959  General 
Assembly  of  interest  to  superior  court  judges  and  solici- 
tors was  enrolled  as  Chapter  424  (SB  110).  This  measure 
added  a  paragraph  to  G.  S.  15-200  vesting  in  the  re- 
sident judge  of  superior  court  or  judge  of  superior 
court  holding  courts  in,  or  judge  commissioned  to  hold 
courts  in,  the  district  in  which  a  probationer  resides  or 
in  which  he  has  violated  the  terms  of  probation  concur- 
rent jurisdiction  with  such  judges  of  the  district  in 
which  he  was  placed  on  probation  to  issue  warrants  for 
his  arrest,  to  discharge  him  from  probation,  and  to 
continue,  suspend,  extend,  terminate  or  revoke  proba- 
tion and  invoke  the  sentence  which  was  suspended,  and 
to  enter  judgments  appropriate  to  such  action.  Former- 
ly, such  action  could  be  taken  only  by  such  judges  in  the 
judicial  district  in  which  the  probationer  was  placed  on 
probation.  The  amendment  further  provides  that  the 
judge  in  his  discretion  may  return  the  probationer  for 
hearing  and  disposition  to  the  district  in  which  he  was 
placed  on  probation,  and  that  such  transfer  is  manda- 
tory if  the  probationer  requests  it. 

Proving    Municipal    Ordinances 

Except  in  cases  of  appeals  from  a  mayor's  court,  prov- 
ing the  existence  of  a  municipal  ordinance  has  been  a 
problem  if  the  city  had  not  printed  or  published  its 
ordinances  in  book  form.  G.  S.  160-272'  provides  that  city 
codes  and  ordinances  printed  or  published  in  book  form  by 
authority  of  the  city  governing  board  shall  be  admitted  as 
evidence  of  the  ordinance.  G.  S.  8-5  provides  that  in 
case  of  appeals  from  a  mayor's  court,  a  copy  of  the 
ordinance  involved  certified  by  the  mayor  shall  be  prima 
facie  evidence  of  the  existence  of  the  ordinance.  What  if 
G.  S.  8-5  has  no  application  and  the  ordinance  violated 
is  not  printed  or  published  in  book  form?  In  the  past  it 
has  been  necessary  to  produce  the  town  records,  the 
official  in  charge  of  those  records,  and  prove  the  pas- 
sage of  the  ordinance  and  its  contents.  Toler  v.  Savage, 
226  N.  C.  208    (1946). 

The  following  italicized  portion  of  the  second  sen- 
tence of  G.  S.  160-272  was  added  by  Chapter  631  (SB 
290)  : 

All  printed  ordinances  or  codes  or  ordinances  pub- 
lished   in   book   form   by   authority   of   the   governing 
body  of  any  city   or   copies   of  such    ordinances   duly 
certified  by  the  city  or  town  clerk  or  mayor  under  the 
official  seal  of  such  city  or  town  shall  be  admitted  in 
evidence  in  all  courts  and  shall  have  the  same  force 
and  effect  as  would  the  original  ordinance. 
There  has  been  felt  for  some   time   a   need   for   relaxing 
the  cumbersome  method  of  proving  unprinted   or   unpub- 
lished   ordinances    required    by    Toler    v.    Savage,    supra. 
The    use    of    "such"    in    the    1959    amendment,    however, 
plainly  refers  back  to  "printed  ordinances,"  "codes"  and 
"ordinances    published     in     book    form."       Although     the 
need — if     any — for     providing    that     certified     copies     of 
printed   or  published   ordinances   shall   be   admissible  evi- 
dence is  certainly  not  as  great  as  the  need  for  relaxing 
the   method    of    proving   unprinted    or    unpublished    ordi- 
nances, it  is  probable  that  the  amendatory  language  has 
provided  for  the  former  rather  than  the  latter. 


Suspended    Sentence    Appeals 

Chapter  1017  (HB  963)  creates  a  new  section  in  Chap- 
ter 15  of  the  General  Statutes,  §15-180.1,  which  allows  the 
convicted  defendant  under  a  suspended  sentence  to  eat 
his  cake  and  have  it  too.  Under  prior  law  a  convicted  de- 
fendant under  a  judgment  which  suspended  the  execu- 
tion of  sentence  upon  stated  conditions  was  on  the  horns 
of  a  dilemma  if  he  desired  to  appeal  his  conviction  to 
the  Supreme  Court:  (1)  If  he  consented  to  the  suspension 
of  sentence  (by  complying  with  one  or  more  terms  or 
otherwise),  he  waived  his  right  to  appeal,  State  v.  Hair- 
ston,  247  N.  C.  395  (1957)  ;  State  v.  Canady,  246  N.  C. 
613  (1957);  State  v.  Lakey,  191  N.  C.  571  (1926),  leav- 
ing open  for  appellate  review  at  some  future  date  only 
the  questions  whether  he  had  violated  the  terms  so  as 
to  authorize  invocation  of  the  sentence,  and  whether 
the  terms  or  conditions  of  suspension  were  reasonable. 
State  v.  Griffin,  246  N.  C,  680,  682  (1957)  ;  State  v.  Cole, 
241  N.  C.  576,  582  (1955).  (2)  If  he  evidenced  his  non- 
consent  to  the  suspension  by  taking  an  appeal,  he 
thereby  waived  the  right  to  accept  the  terms  later,  and 
upon  affirmance  of  the  conviction,  the  case  would  be  re- 
manded for  entry  of  proper  judgment  (i.e.,  a  sentence 
not  suspended).  State  v.  St.  Clair,  246  N.  C.  183  (1957); 
State  v.  Miller,  246  N.  C.  608  (1957);  State  v.  Ingram, 
243  N.  C.  190   (1955). 

The  new  section  15-180.1  provides  "In  all  cases  in  the 
inferior  and  in  the  superior  courts  of  this  State  a  de- 
fendant may  appeal  from  a  suspended  sentence  under 
the  same  rules  as  from  any  other  judgment  in  a  criminal 
case."  The  section  states  as  its  purpose  that  the  de- 
fendant does  not  waive  his  acceptance  of  the  terms  of  sus- 
pension of  sen'ence  by  giving  notice  of  appeal,  but  simply 
takes  the  position  that  there  was  error  of  law  in  his  con- 
viction. This  statute,  therefore,  allows  the  defendant  to  ap- 
peal from  the  superior  court  to  the  Supreme  Court,  and 
losing  out  on  appeal,  to  accept  then  the  terms  upon 
which  execution  of  the  sentence  was  suspended.  Ap- 
parently there  was  no  intention  to  change  the  rule  that 
consent  to  or  compliance  with  the  terms  of  suspension 
constitutes  a  waiver  of  the  right  to  appeal. 

The  effect  the  section  is  intended  to  have  upon  appeals 
from  the  lower  courts  to  the  superior  courts  is  far  from 
clear.  G.  S.  15-177.1  (dating  from  1947)  provides^  in 
nneouivoeal  language  that  in  cases  of  appeal  from  a  jus- 
tice of  the  peace  or  other  inferior  court  to  superior  court 
the  defendant  shall  have  a  trial  "anew  and  de  novo  by 
9.  jury  .  .  ."  It  is  fixed  in  the  law  of  this  State  that  trial 
de  novo  in  superior  court  means  a  new  trial,  from  be- 
ginning to  end,  on  both  law  and  facts,  without  regard  to 
plea,  trial,  verdict  or  judgment  below,  and  that  the 
superior  court  judgment  entered  in  event  of  conviction 
is  independent  of  any  judgment  which  was  entered  be- 
low. State  v.  Meadows,  234  N.  C.  657  (1951).  Further- 
more, if  there  was  no  jury  trial  in  the  inferior  court, 
the  constitutional  guaranty  of  trial  by  jury  (Art.  I,  §13) 
is  satisfied  only  by  trial  de  novo  in  the  superior  court, 
where  all  criminal  trials  are  by  jury.  State  v.  Pulliant, 
184  N.  C.  681  (1922);  State  v.  Lytic,  138  N.  C.  738 
(1905). 

Repeal  of  statutes  by  implication  is  not  favored  in 
the  law  and  certainly  not  where  such  a  vital  principle 
as  trial  de  novo  is  involved;  therefore,  it  is  unlikely  that 
the  language  of  new  section  15-180.1  will  have  the  effect 
of    providing    for    appeals    from    suspended    sentences    to 
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the  superior  courts  on  questions  of  law  (as  in  case  of 
appeals  to  the  Supreme  Court)  instead  of  for  trial  da 
novo  as  provided  by  G.  S.  15-177.1. 

A  companion  suspended  sentence  measure  which  failed, 
HB  964,  would  have  required  the  district  solicitor  to 
give  the  defendant  48  hours  notice  before  praying  for 
invocation  of  suspended  sentence  and  also  to  serve  upon 
the  defendant  a  bill  of  particulars  specifying  the  time, 
place  and  manner  in  which  the  terms  of  suspension  were 
alleged  to   have  been  violated   by  the   defendant. 

Solicitors    and    Solicitorial    Districts 

Two  changes  were  made  in  G.  S.  7-68,  which  since 
1937  has  divided  the  State's  100  counties  into  21  solici- 
torial districts.  Now  there  are  23  such  districts,  for 
Chapter  1168  (SB  247)  redistricted  Cumberland,  Hoke, 
Robeson  and  Bladen  counties  into  new  District  9  (Cum- 
berland and  Hoke  counties)  and  District  9 A  (Robeson 
and  Bladen  counties),  and  Chapter  1175  (SB  322)  redis- 
tricted Gaston  and  Mecklenburg  counties  into  new  Dis- 
trict 14  (Gaston)  and  new  District  14A  (Mecklenburg). 
The  Governor  is  authorized  to  appoint  to  new  Districts 
9A  and  14A  solicitors  who  shall  held  offices  under  the 
appointment  until  the  processes  of  popular  election  fill 
the  offices  at  the  general  election  of  1960. 

Two  important  bills  relating  to  the  prosecution  of 
crime    which    did    not    pass    were    SB    98    and    SB    423. 


SB  98  and  HB  240  were  identical  measures  which 
would  have  (1)  given  the  Attorney  General  administra- 
tive supervision  over  district  solicitors  and  assistant 
solicitors,  (2)  authorized  conferences  called  by  the  At- 
torney General  to  discuss  solicitorial  duties,  (3)  re- 
quired solicitors  to  aid  the  Attorney  General  in  perform- 
ance of  his  duties,  (4)  placed  district  solicitors  on  a 
full-time  basis;  (5)  required  the  State  to  provide  office- 
facilities  and  clerical  assistance  for  the  solicitors,  (6; 
authorized  the  Attorney  General  to  appoint  assistant 
solicitors  and  fix  their  salaries,  and  (7)  required  the 
Attorney  General  to  recommend  redistricting  to  the 
General  Assembly  when  district  workloads  were  seriously 
out  of  balance.  After  amendment,  SB  98  was  tabled  in 
the  Senate;  HB  240  received  an  unfavorable  committee 
report  in  the  House. 

Senate  Bill  423  failed  to  pass  second  reading  in  the 
Senate.  This  measure  would  have  authorized  the  dis- 
trict solicitor  to  appoint  for  one  year  terms  assistants 
paid  by  the  State  and  subject  to  the  control  of  the  dis- 
trict solicitor  to  aid  him  to  prosecute  the  dockets  in  his  dis- 
trict, but  a  finding  by  the  Chief  Justice  that  the  courts 
of  the  district  in  question  had  been  in  session  over  175 
days  a  year  for  the  trial  of  criminal  cases  would  have 
been  required  as  a  condition  precedent  to  the  appoint- 
ment  authority. 
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CRIMINAL  LAW 

By  L.  Poixdexter  Watts 
Assistant  Director  of  the  Institute  of  Government 


For  related  legislation,  see  discussions  under 
"Criminal  Procedure,"  "Courts,  Judges,  Related  Of- 
ficials," "Motor  Vehicles  and  Highway  Safety,''' 
"Penal-Correctional  Administration,"  and  "Wildlife 
Protection."  This  last  category  covers  not  only 
changes  in  the  fish  and  game  law  but  the  new  act 
relating  to  registration  of  motorboats  and  regula- 
tion of  boating. 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of  bills  introduced   in   the  House   and   in   the  Senate. 

The  General  Assembly  was  not  particularly  receptive 
toward  criminal  law  changes  during  its  1959  session.  In 
December  1958,  the  Institute  of  Government  questioned 
judges,  solicitors,  sheriffs,  and  police  chiefs  as  to  legisla- 
tive changes  in  criminal  law  and  procedure  thought  de- 
sirable. These  answers  were  laid  before  the  Legislative 
Committee  of  the  North  Carolina  Police  Executives  As- 
sociation at  the  time  it  was  formulating  its  legislative 
program.  The  major  proposals  the  Association  decided 
to  sponsor  were  analyzed  in  Hall  and  Watts,  Some 
Changes  in  Criminal  Law  and  Procedure  Suggested  by 
the  North  Carolina  Police  Executives  Association  (Insti- 
tute of  Government,  April,  1959).  Of  the  Association's 
eight  major  proposals,  only  one  was  introduced  (it  pass- 
ed) ;  of  two  bills  introduced  that  were  similar  to  Associa- 
tion proposals  but  varying  in  important  details,  one  passed 
and  one  failed.  Of  the  numerous  suggestions  received  from 
officials  concerned  with  the  administration  of  criminal  jus- 
tice, only  a  handful  of  the  ideas  expressed  were  embodied 
in  legislation.  The  suggestions  of  these  officials  are  col- 
lected in  the  appendix  to  the  above  cited  publication. 

Bombings    and    Bomb    Hoaxes 

Of  the  criminal  law  bills  introduced,  the  one  whose  in- 
troduction was  presaged  most  dramatically  was  Chapter 
555  (SB  23).  From  the  beginning  of  the  school  year  up 
to  the  time  of  the  Christmas  holidays  in  1958  chere  were 
over  50  bomb  hoaxes  in  North  Carolina.  The  disruption 
of  school  classes  and  the  psychological  effect  on  students, 
in  addition  to  the  burden  these  hoaxes  placed  on  law  en- 
forcement and  safety  officials,  led  the  Governor  to  recom- 
mend that  making  a  false  bomb  report  be  punished  as  a 
felony. 

As  introduced,  the  bill  would  have  added  a  new  article 
on  bombings  and  bomb  hoaxes  to  Chapter  14  of  the  Gen- 
eral Statutes,  with  hoax  offenses  punishable  by  a  fine  of 
not  less  than  S500,  or  by  imprisonment  up  to  ten  years, 
or  by  both  fine  and  imprisonment.  The  Senate  committee 
considering  the  bill  reported  a  substitute  which  struck 
out  the  section  on  bombings  of  schools  and  churches,  as 


GS  14-49  and  -50  already  cover  bombings  and  conspiracies 
to  bomb  in  general,  and  reduced  the  punishment  for 
hoaxes  to  a  misdemeanor  punishable  in  the  discretion  oi 
the  court. 

The  recommendation  of  the  Police  Executives  Associa- 
tion had  been  that  rather  than  punish  bomb  hoaxes  as 
such  there  be  drafted  a  statutory  misdemeanor  offense 
of  making  false  reports  of  any  kind  designed  to  induce 
more  than  routine  or  administrative  action  by  law  en- 
forcement or  fire  department  authorities  or  other  of- 
ficials who  may  deal  with  public  emergencies.  The  Police 
Executives  did  suggest,  though,  that  false  reports  likely 
to  arouse  public  fear  or  disorder  be  made  a  felony.  A 
related  suggestion,  also  not  introduced,  was  designed  to 
close  up  some  possible  loopholes  in  the  existing  language 
of  GS  14-49  and  -50  defining  bombings  and  conspiracies 
to  bomb. 

In  its  final  form  Chapter  555  (SB  23)  added  two  new 
^sections,  GS  14-69.1  and  -69.2,  to  the  article  of  the 
statutes  on  Arson  and  Other  Burnings.  The  first  section 
covers  false  reports  that  a  bomb  or  incendiary  device  is 
located  in  any  structure,  vehicle,  aircraft,  or  watercraft. 
The  next  section  outlaws  the  hoax  of  secreting,  placing, 
or  displaying  anything  that  would  cause  others  reasonably 
to  believe  it  to  be  a  bomb  or  destructive  device.  The  law, 
in  addition,  increased  the  punishment  under  GS  14-273 
for  interrupting  or  disturbing  schools  from  an  offense 
within  the  jurisdiction  of  a  justice  of  the  peace  to  a  mis- 
demeanor punishable  in  the  discretion  of  the  court.  For  a 
discussion  of  the  applicability  of  GS  14-273  to  various 
types  of  bomb  hoaxes,  see  Hall  &  Watts,  op.  cit.  supra,  at 
7-11. 

"Storebreaking"    and    Larceny 

Superior  Court  Solicitors  may  well  hail  Chapter  1285 
(HB  1042)  as  the  most  important  piece  of  criminal  legis- 
lation passed  by  the  General  Assembly  this  year.  Under 
our  breaking  and  entering  statutes,  intent  to  commit  a 
felony  has  traditionally  been  one  of  the  essential  elements 
of  the  crime.  At  common  law,  all  larceny,  including  petit 
larceny,  was  technically  a  felony.  Thus,  to  break  and 
enter  with  the  intent  to  steal  anything — no  matter  how 
small  its  value — would  result  in  satisfying  the  require- 
ment that  a  felony  be  intended  at  the  time  of  the  break- 
ing  and   entering. 

In  order  to  preserve  the  old  law  as  to  burglary  and 
larceny  from  the  person,  GS  14-72,  making  larceny  of 
goods  of  a  value  not  over  S100  a  misdemeanor,  had  pro- 
vided that  the  section  should  not  apply  to  (1)  larceny 
from  the  person  or  (2)  larceny  from  the  dwelling  by 
breaking  and  entering. 

The  offense  set  out  in  GS  14-54,  often  called  "store- 
breaking,"  is  designed  to  supplement  the  law  of  burglary. 
It  applies  to  breaking  or  entering  rather  than  the  break- 
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ing  and  entering  required  to  prove  burglary.  It  is  not 
restricted  to  dwellings  but  punishes  breaking  or  entering 
any  of  a  fairly  extensive  list  of  buildings,  including  un- 
inhabited houses  and  any  "building  where  any  .  .  .  per- 
sonal property  shall  be."  It  also  covers  dwelling  houses 
broken  or  entered  other  than  by  burglarious  breaking 
(i.e.,  entering  without  any  breaking  or  breaking  during 
the  daytime) .  To  be  a  felony  there  must  be  intention  to 
commit  a  felony  or  other  infamous  crime  within  the 
building  broken  or  entered;  and  this  ingredient  was  com- 
plemented in  1955  by  the  additional  speciiication  that  the 
offense  would  be  a  misdemeanor  if  the  breaking  or  en- 
tering is  wrongfully  done  but  without  intent  to  commit 
a  felony  or  other  infamous  crime. 

Until  recently  no  trouble  was  caused  by  the  fact  that 
there  had  to  be  an  intention  to  steal  property  worth  more 
than  $100  before  there  could  be  a  felony  conviction  for 
breaking  or  entering  buildings  other  than  dwellings 
under  GS  14-54.  It  could  almost  always  be  inferred  that 
anyone  breaking  or  entering  to  steal  would  intend  to 
take  as  much  as  he  could  get,  no  matter  how  small  the 
value  of  the  goods  he  actually  succeeded  in  taking.  The 
implications  of  at  least  two  recent  cases,  however,  led 
some  to  believe  the  North  Carolina  Supreme  Court  might 
begin  to  hold  the  State  to  a  stricter  standard  of  proof  as 
to  the  statutory  element  of  felonious  intent  on  the  part  of 
the  defendant  at  the  time  of  breaking  or  entering.  See 
State  v.  Andrews,  246  N.C.  561  (1957),  and  State  v.  Cook, 
242  N.C.  700  (1955).  Two  different  bills  were  introduced 
in  1959  to  make  "storebreaking"  a  felony  no  matter  how 
small  the  value  of  the  property  intended  to  be  stolen. 

HB  1256,  which  failed,  would  have  amended  GS  14-54 
directly  to  make  its  felony  punishment  applicable  to  one 
who  breaks  or  enters  with  intent  to  commit  a  felony  or 
to  commit  larceny.  The  bill  which  did  pass,  Chapter  1285 
(HB  1042),  has  the  unfortunate  effect  of  adding  a  few 
new  technicalities  to  an  area  of  law  already  replete  with 
them.  The  new  law,  effective  on  its  ratification  date  of 
June  20,  amends  GS  14-72  so  that  its  $100  dividing  line 
between  felonious  and  misdemeanor  larceny  would  not 
apply  to  larceny  from  any  of  a  certain  list  of  buildings 
by  breaking  and  entering.  Prom  a  mechanical  standpoint, 
the  list  of  buildings  was  merely  inserted  after  the  word 
"dwelling"  on  the  sixth  line  of  GS  14-72  as  it  is  presently 
printed  in  the  General  Statutes.  The  list  of  buildings 
inserted  is  identical  with  the  list  set  out  in  GS  14-54 
except  for  the  omission  of  "uninhabited  house"  from 
the  amendment  to  GS  14-72. 

As  a  substantive  matter,  it  may  make  little  difference 
that  the  misdemeanor-larceny  dividing  line  is  abolished 
only  when  there  is  both  a  breaking  and  an  entering.  Cases 
of  entering  without  any  breaking  are  probably  fairly 
rare.  Yet  the  apparent  thrust  of  the  bill  was  to  make 
GS  14-72  and  14-54  parallel;  this  was  not  done  and  the 
difference  created  may  well  serve  as  a  trap  unless  all  the 
judges  and  solicitors  handling  breaking  and  entering 
offenses  under  either  GS  14-53  or  -54  are  extremely  care- 
ful. 

Unlawful    Burnings 

Arson,  properly  speaking,  refers  only  to  the  common 
law  crime  of  willfully  and  maliciously  burning  the  dwell- 
ing house  of  another.  The  burning  of  other  buildings  is 
covered  under  several  felony  statutes  in  the  article  of 
the    General    Statutes    on    Arson    and    Other    Burnings. 


State  v.  Long,  243  N.C.  393  (1956),  pointed  out  that  there 
was  nothing  in  the  burning  article  to  prohibit  the  burning 
of  an  uninhabited  house,  and  that  GS  14-67  only  applied 
to  attempts  to  burn  such  houses.  The  1957  General  As- 
sembly corrected  this  by  making  GS  14-67  apply  to  burn 
ings  as  well  as  attempts  to  burn.  The  legislation  of  this 
session,  Chapter  1298  (HB  1188),  more  logically  switches 
the  offense  of  burning  an  uninhabited  house  to  GS  14-62 
by  inserting  such  a  structure  among  the  list  of  buildings 
enumerated  there.  GS  14-67  is  amended  to  become  again 
simply  a  statute  to  punish  as  a  felony  attempts  at  arson 
or  unlawful  burning.  In  the  process,  the  list  of  structures 
covered  in  GS  14-67  was  expanded  until  it  will  now  serve 
as  an  omnibus  statute  to  cover  attempts  as  to  every  type 
of  building  elsewhere  listed  in  the  article  on  Arson  arid 
Other   Burnings. 

Public    Drunkenness 

As  usual,  a  large  number  of  counties  tinkered  with 
their  punishments  for  public  drunkenness  under  the  va- 
rious subsections  of  GS  14-335.  At  least  eight  counties 
had  legislation  introduced  on  this  subject,  either  to  punish 
public  drunkenness  or  to  change  their  already  existing 
punishment.  The  counties  are:  Person — Chapter  13  (HB 
15);  Caswell— Chapter  96  (HB  207);  New  Hanover- 
Chapter  217  (SB  182);  Duplin— Chapter  267  (SB  171), 
Cleveland— Chapter  403  (SB  245)  ;  Durham— Chapter  575 
(HB  536)  ;  Beaufort— Chapter  757  (HB  922)  ;  Avery— 
Chapter  823  (HB  1010)  ;  New  Hanover— Chapter  907 
(SB  459).  Of  the  two  acts  concerning  New  Hanover 
County,  the  first  one  put  the  offense  within  the  jurisdic- 
tion of  a  justice  of  the  peace,  whereas  the  second  one 
provided  increased  punishments  for  second  and  third  of- 
fenses. 

Of  interest  in  this  connection  is  the  recent  Supreme 
Court  case  of  State  v.  Dew,  248  N.C.  188  (1959,  holding 
GS  14-335  to  be  merely  a  codified  conglomeration  of  va- 
rious local  laws.  The  issue  in  the  case  had  turned  on 
whether  there  was  any  statewide  law  prohibiting  public 
drunkenness  as  such,  as  distinguished  from  special  of- 
fenses such  as  GS  14-334  punishing  drunk  and  disorderly 
conduct  in  a  public  place  or  street.  The  court  rejected  the 
argument  that  the  statute  had  become  general  since  a 
large  majority  of  counties  have  brought  themselves  under 
the  substantive  effect  of  GS  14-335  and  that  the  dif- 
ferences in  grouping  counties  under  it  referred  merely 
to  permissible  local  variations  of  punishment  under  a 
general  statute. 

Another  argument  in  the  case  was  that  GS  18-51  was 
a  general  law  prohibiting  public  drunkenness.  In  rejecting 
this  contention,  the  court  held  that  the  reference  to  being 
intoxicated  or  displaying  of  liquor  at  athletic  contests  oi 
other  public  places  must  be  restricted  to  other  public  places 
similar  to  athletic  contests.  By  virtue  of  this  recent  in- 
terpretation, there  is  apparently  nothing  in  the  law  to 
prohibit  public  display  of  liquor  anywhere  other  than  at 
athletic  contests  and  similar  places,  and  in  a  wet  county 
it  would  seemingly  be  lawful  to  keep  ABC  whiskey  open 
in  an  automobile  on  the  road.  Query  as  to  what  might  be 
places  similar  to  athletic  contests?  Although  the  decision 
in  State  v.  Derv  was  handed  down  before  the  General  As- 
sembly went  into  session,  there  was  no  legislation  passed 
to  modify  its  ruling  in  any  way. 

Beer  and   Unfortified    Wine 

Before  the  passage  of  Chapter  745    (HB  734),  it  was 
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a  crime  to  sell  ov  give  beer  or  unfortified  wine  to  minors 
under  18,  but  it  was  not  a  crime  for  the  minors  to  pur- 
chase such  beverages.  The  bill  amends  GS  18-90.1  to 
correct  this  situation  as  well  as  to  cover  the  selling  or 
giving  to  such  minors  alcoholic  beverages  stronger  than 
beer  or  unfortified  wine.  Actually,  GS  14-331  already 
covered  giving  intoxicating  drinks  or  liquors  to  minors 
under  17;  GS  14-332  forbade  sale  to  minors  under  21 
by  dealers  in  intoxicating  drinks  or  liquors;  and  GS 
18-46  proscribed  sales  to  minors  by  county  ABC  stores. 
The  only  element  newly  added  is  the  prohibition  of 
casual  sales  of  alcoholic  beverages  to  minors  between  17 
and  18  by  those  who  do  not  ordinary  keep  them  for 
sale,  but  even  here  such  a  sale  to  anyone  of  any  age 
by  other  than  ABC  store  personnel  would  be  an  unlawful 
sale  under  both  GS  18-2  and  -50. 

Under  GS  18-78.1  in  the  past,  a  person  having  a  license 
to  sell  beer  or  unfortified  wine  on  his  premises  has  been 
prohibited  from  permitting  consumption  on  the  premises 
of  any  alcoholic  liquors  he  was  not  licensed  to  sell.  Chap- 
ter 745  also  amends  this  section  to  prohibit  the  licensed 
seller  from  knowingly  (newly  added  as  an  element)  per- 
mitting the  consumption  of  alcoholic  liquors  the  sale  oi 
possession  of  which  is  not  authorized  by  law.  Thus,  in  a 
wet  county,  a  person  selling  beer  or  wine  on  his  premises 
can  now  allow  consumption  of  ABC  whiskey  by  his  pa- 
trons without  worrying  about  the  revocation  of  his  li- 
cense. 

Possession  outside  the  home  in  a  non-ABC  county,  of 
course,  remains  an  offense. 

It  was  once  thought  that  even  though  possession  of 
ABC  alcohol  in  restaurants  or  nightclubs  in  ABC  coun- 
ties was  not  illegal  per  se  that  public  display  of  intoxi- 
cants in  such  places  would  be  an  offense  under  GS  18-51. 
As  restaurants  or  nightclubs  hardly  seem  to  be  places 
similar  to  athletic  contests,  however,  it  appears  the 
language  in  the  case  of  State  v.  Dew  discussed  above 
leaves  little  ground  for  such  presocutions. 

Sale    of    Beer    and    Wine    Near    Churches    or    Schools 

The  1959  Session  has  produced  the  usual  quota  of 
special  acts  prohibiting  the  sale  of  intoxicating  liquors 
within  a  certain  distance  of  some  particular  school  oi 
church.  Chapter  476  (HB  213)  (Wilkes  County),  for 
example,  prohibits  the  sale  of  beer  and  wine  within  one 
mile  of  a  certain  school  and  a  certain  church.  Chapter 
505  (HB  806)  (Forsyth)  would  draw  a  circle  with  a  two- 
mile  radius  around  its  church,  but  discreetly  exempted 
from  the  ban  that  part  of  another  county  that  happened 
to  fall  within  the  circle.  Chapter  772  (SB  377)  (Alleghany) 
increases  the  distance  to  two  and  a  half  miles  surrounding 
a  certain  school.  As  a  comparison,  Chapter  633  (HB 
829)  (Caswell)  authorizes  the  county  commissioners  to 
shut  down  all  commercial  establishments  within  one  quar- 
ter mile  of  a  church  during  the  period  of  church  services 
on  Sunday  and  for  an  hour  before  and  after. 

Fortune    Telling 

Another  popular  criminal  bill  among  the  counties  was 
one  which  brought  various  counties  under  the  provisions 
of  GS  14-401.5,  prohibiting  phrenology,  palmistry,  for- 
tune telling,  or  clairvoyance.  By  1957,  a  slight  majority 
of  counties  had  already  brought  themselves  under  this 
legislation,  and  Chapter  428  (HB  188)  (Currituck)  and 
Chapter   1018    (HB    976)     (Avery,   Davie,    McDowell,   and 


Surry)  boosted  the  total.  Pitt  County  had  originally  been 
included  in  HB  976,  but  was  later  deleted.  Instead  Chapter 
926  (HB  1120)  was  drafted  to  set  out  as  a  local  bill  the 
gist  of  GS  14-401.5,  but  with  an  exemption  in  favor  of  free 
holders  who  had  been  resident  in  the  county  for  at  least 
15  years. 

Stimulant    Drug    Controls 

Although  the  Federal  Food  and  Drug  Act  is  the  domi- 
nant law  regulating  sale  of  drugs  under  prescription, 
certain  drugs  subject  to  abuse  have  parallel  state  regula- 
tions imposed  on  them  so  that  state  law  enforcement  offi- 
cers may  have  jurisdiction.  In  1955,  Article  5A  of  Chap- 
ter 90  of  the  General  Statutes  was  enacted  relating  to 
the  control  of  barbiturate  drugs.  Chapter  1215  (HB  886) 
brings  also  under  the  controls  set  out  in  that  article 
stimulant  drugs  such  as  amphetamine,  as  well  as  making 
a  few  technical  modifications  in  the  article.  Amphetamine 
is  probably  best  known  to  the  public  under  the  trade 
mark  Benzedrine  or  as  "bennies,"  the  term  usually  de- 
noting tablets  or  capsules  containing  amphetamine  or 
some  similar  stimulant  drug.  Other  names  given  amphe- 
tamine capsules  are  "yellow  jackets"  or  "goof  balls." 

Telephone    Threats    and    Abuse 

Chapter  769  (HB  158)  makes  it  a  misdemeanor  pun- 
ishable in  the  discretion  of  the  court  for  one  without 
revealing  his  true  identity  to  make  any  telephone  call 
either  threatening  violent  personal  injury  or  destruction 
of  property  or  using  vulgar,  obscene,  or  lewd  language 
which  if  published  would  bring  "such  person"  into  public 
contempt  or  disgrace.  The  word  "such"  would  refer  to 
the  person  calling  as  a  matter  of  technical  grammar.  If 
this  interpretation  is  correct,  the  law  forbids  callers  to 
use  anonymously  over  the  telephone  language  they  would 
be  ashamed  to  use  in  public.  If  the  actual  intent  was  that 
"such"  refer  to  the  person  called,  the  object  would  ba 
to  eliminate  vulgar,  profane  or  obscene  abuse  that  would 
be  slanderous  if  published.  Use  of  the  technical  word 
"published"  raises  the  possibility  this  was  intended.  Com- 
parison of  the  language  of  the  act  with  GS  14-394,  whi<m 
may  have  served  as  a  model  for  the  drafters  of  the  com- 
mittee substitute  of  this  bill,  strengthens  this  idea.  Pres- 
ent GS  14-196.1  punishes  profanity  or  vulgarity  used  to 
females  over  the  telephone,  but  the  new  act  applies  to 
all.  The  new  act,  of  course,  is  not  merely  a  profanity 
statute,  but  is  also  directed  toward  threats  and  intimida- 
tions over  the  telephone.  In  the  realm  of  profane  language 
one  interesting  local  bill,  Chapter  407  (HB  504)  (Burke 
County),  incorporated  the  elements  of  GS  14-197  as  to 
use  of  profane  and  indecent  language  on  public  highways 
into  a  new  GS  14-197.1  punishing  such  language  uttered 
in  any  public  place. 

Anti-Litter    Laws 

A  recent  case.  State  v.  Brawn,  250  N.C.  54  (3959;, 
ruled  the  former  wording  of  GS  14-399  an  unconstitutional 
exercise  of  the  police  power  in  that  the  screening  from 
view  of  users  of  the  highway  of  junk  yards  or  refuse 
grew  out  of  esthetic  considerations.  The  statute  made  it 
a  misdemeanor  punishable  by  a  fine  up  to  $50  to  place  or 
leave  garbage,  trash,  refuse,  scrapped  automobiles  or 
trucks  within  150  yards  of  a  hard  surfaced  highway  out- 
side of  an  incorporated  town  unless  there  was  a  fence 
shielding  the  view  of  highway  users.  It  was,  incidentally, 
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under  this  law,  from  which  35  counties  were  exempted, 
that  the  State  Highway  Commission  posted  its  signs 
warning  that  throwing  trash  on  the  highway  would  bring 
a  fine  up  to  $50.  There  was  some  room  for  doubt  whether 
the  wording  covered  the  highway-trash  situation. 

As  now  amended  by  Chapter  1173  (SB  315),  GS  14-399 
would  clearly  prohibit  throwing  trash  on  the  highway 
as  well  as  cover  some  junkyards,  As  changed  it  applie-s  hi 
all  100  counties.  The  section  as  rewritten  flatly  prohibits 
the  placing  or  leaving  of  trash,  garbage,  refuse,  scrapped 
automobiles  or  scrapped  trucks  on  the  right  of  way  of  any 
state  highway  or  public  road  outside  of  incorporated  towns. 

Clay  County's  anti-litter  law,  Chapter  73  (HB  191), 
prohibits  the  throwing  of  garbage-type  refuse  in  streams 
or  along  county  roads  or  city  streets,  and  can  readily  be 
supported  as  a  health  measure.  High  Point's  Chapter  77S 
(SB  455),  on  the  other  hand,  may  give  somewhat  more 
pause.  It  authorizes  the  city  by  ordinance  to  require  own- 
ers of  property  to  remove  weeds,  undergrowth,  debris, 
trash,  or  other  offensive  matter  or  thing.  If  the  owner, 
after  notice,  does  not  remove  the  matter,  the  city  is  em- 
powered to  do  so  and  the  cost  of  removal  is  to  become 
a  lien  on  the  property.  In  the  case  of  a  municipality, 
esthetic  considerations  may  well  not  be  the  exclusive 
reason  for  exercising  power  of  this  sort,  however,  and 
the  application  of  the  Brown  decision  is  hardly  certain 
here. 

Superficially  similar  to  the  anti-litter  legislation,  but 
based  on  a  different  concept,  is  Chapter  657  (HB  684) 
(Cherokee)  which  declares  it  a  public  nuisance  to  leave 
a  dead  animal  longer  than  24  hours  on  the  surface  of  the 
ground  or  in  a  stream,  drainage  ditch,  or  other  body  of 
water. 

The  two  bills  regulating  abandoned  boats  on  certain 
stretches  of  the  Pasquotank  and  Chowan  Rivers,  Chapter 
948  (HB  1053)  and  Chapter  1153  (HB  1316),  provide  that 
it  is  a  misdemeanor  to  abandon  a  boat  for  longer  than 
60  days.  On  notice  of  the  sheriff  to  the  person  responsible, 
there  will  be  a  duty  to  remove  the  abandoned  boat  soon- 
er than  60  days. 

Possession  of  Explosives 

As  introduced,  Chapter  549  (HB  468)  would  have  made 
it  unlawful  throughout  the  state  to  possess  explosives 
without  a  permit  from  the  sheriff.  As  amended  on  the 
floor,  however,  the  legislation  was  limited  to  Vance,  Frank- 
lin, Granville,  and  Warren   Counties. 

Chapter   902    (SB    425)    authorizes    the    New    Hanover 


County  Board  of  Commissioners  to  regulate  by  ordinance 
the  firing  of  weapons  in  populous  areas  of  the  county  out- 
side the  municipalities  as  well  as  the  use  and  control  of 
dynamite   and   other   explosives. 

GS  14-414  defining  prohibited  "pyrotechnics"  includes 
generally  all  fire  works  and  explosives  used  for  exhibition 
or  amusement  purposes  except  for  explosive  caps  not  over 
.25  of  a  grain  for  toy  cap  pistols.  Twenty-three  counties 
did  not  join  in  making  the  exception  in  favor  of  caps  for 
toy  pistols  under  Chapter  674,  1955  Session.  Chapter 
310  (HB  303)  and  Chapter  1151  (HB  1312)  amend  the 
1955  law  to  delete  Randolph  and  Buncombe  Counties  from 
the  list  of  twenty-three  so  that  toy  caps  may  be  lawfully 
sold  or  used  there. 

Miscellaneous 

Chapter  172  (HB  224)  amends  GS  14-249  to  raise  the 
normal  limit  to  be  paid  out  of  the  public  treasury  for 
official  motor  vehicles  other  than  trucks  from  $2,000  to 
$2,500.  Unless  there  is  special  approval  of  the  Council 
of  State,  it  is  a  misdemeanor  for  an  official  of  the  State, 
of  a  county,  or  of  an  institution  or  agency  of  the  State 
to  pay  more  than  the  stated  amount. 

A  number  of  bills  were  introduced  on  the  subject  of 
regulation  of  going-out-of-business  sales  and  advertising 
in  connection  with  them.  Two  proposals  to  make  such 
regulation  statewide  failed:  HB  422  and  HB  458.  A 
number  of  counties,  though,  brought  themselves  under  the 
provisions  of  GS  66-76  through  -84,  which  codified  local 
legislation  that  applied  to  19  counties.  The  successful  bills 
in  this  area  were:  Chapter  240  (HB  247)  (Cumberland)  , 
Chapter  1287  (HB  1074)  (Burke,  Cabarrus,  Catawba, 
Cleveland,  Craven,  Durham,  Gaston,  Pitt,  Randolph,  and 
Forsyth);  Chapter  928  (HB  1159)  (Alamance);  Chapter 
1251  (SB  495)  (Halifax);  Chapter  1089  (HB  1234)  (For- 
syth, Catawba,  New  Hanover,  and  Guilford).  These  bills 
apparently  became  quite  popular  and  at  least  one  or  two 
counties  brought  themselves  twice  under  the  same  legis- 
lation or  under  varying  bills. 

One  of  the  more  controversial  bills  in  the  criminal  law 
area,  SB  113  (identical  with  HB  248),  provided  for  sterili- 
zation of  grossly  sexually  delinquent  women.  Shortly  be- 
fore the  Senate  committee  reported  its  bill  unfavorably, 
SB  248  was  introduced  to  make  fathering  or  giving  birth 
to  two  or  more  illegitimate  children  a  misdemeanor.  Even 
after  an  amendement  to  make  the  act  apply  only  to 
mothers  and  to  provide  relief  in  cases  of  multiple  births 
and  legitimation,  the  bill  ended  by  being  tabled  in  the 
House. 
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Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  arc  the  bill  num- 
bers of  bills   introduced  in   the  House  and   in    the  Senate. 

Legislative  interest  in  wildlife  bills  ran  high  this  ses- 
sion as  in  several  previous  ones.  A  surprising  percentage 
of  all  wildlife  bills  introduced  were  ratified.  One  of  the 
early  bills  was  ratified  by  March  27  as  Chapter  166 
(HB  127)  and  represented  a  major  clarification  in  the 
law  for  Wildlife  Protectors.  In  its  final  form  the  bill 
amended  GS  20-125 (b)  and  20-130.1  to  permit  all  vehicles 
owned  by  the  Wildlife  Resources  Commission  and  op- 
erated exclusively  for  law  enforcement  purposes  to  be 
equipped  with  red  lights  and  sirens  or  other  emergency 
equipment. 

Among  the  bills  that  did  not  pass,  perhaps  the  out- 
standing group  were  the  several  local  bills  and  at  least 
one  general  one  to  extend  permanent  hunting  and  fishing 
licenses  without  cost   to  residents  over  65. 

Changes   in    tSe   Game  Law 

Shooting  Preserve  Hunting  Licenses 

Chapter  304  (HB  46)  amends  GS  113-95  to  add  a  new 
type  of  hunting  license.  This  new  license  will  be  good  only 
in  controlled  shooting  preserves,  but  can  be  used  there 
in  lieu  of  any  other  license.  Although  there  are  no  re- 
strictions as  to  who  can  buy  such  special  controlled  shoot- 
ing preserve  hunting  licenses,  in  practical  effect  this  li 
cense  was  designed  for  use  by  nonresidents.  Residents  of 
North  Carolina  would  find  it  cheaper  to  hunt  in  controlled 
shooting  preserves  on  any  of  the  various  resident  licenses, 
as  an  annual  state  resident  hunting  license  would  cost 
only  $4.10.  This  new  special  license  will  cost  $5.25  an 
nually,  which  is  substantially  less  than  the  $15.75  to  be 
paid  for  a  nonresident  hunting  license. 

This  controlled  shooting  preserve  hunting  license  should 
not  be  confused  with  the  $50  annual  license  for  operating 
a  shooting  preserve  which  was  imposed  by  the  1957  Gen- 
eral Assembly. 
Inspection  of  Hunters'  Guns 

Wildlife  Protectors  have  long  been  enforcing  the  pro- 
visions making  it  unlawful  to  hunt  certain  animals  or 
birds  with  unplugged  shotguns  capable  of  holding  more 
than  three  shells.  This  is  an  offense  under  the  fedeial 
regulations  governing  the  hunting  of  migratory  game 
birds,  and  these  regulations  have  been  adopted  by  the 
regulations  of  the  Wildlife  Resources  Commission.  The 
use  of  such  guns  is  also  an  offense  under  GS  113-104 
when  upland  game  birds,  squirrels,  or  rabbits  are  being 
hunted.  Another  restriction  on  hunters'  guns  is  the  one 
prohibiting  the  use  of  shotguns  larger  than  number  ten 
gauge  in  the  taking  of  game  animals  or  game  birds. 

Although  the  power  to  arrest  for  the  above  violations 
may  have  carried  with  it  the  implied  authority  to  inspect 
shotguns,  the  General  Assembly  in  Chapter  207   (SB  151) 


has  decided  to  make  this  point  absolutely  clear.  The  act 
amends  GS  113-104  to  make  it  unlawful  for  anyone  hunt- 
ing wild  birds  and  animals  with  a  gun  to  refuse  to  sur- 
render it  for  inspection  upon  the  request  of  a  duly 
authorized  officer.  The  statute  literally  says  the  refusal 
is  unlawful  when  wild  birds  and  animals  are  being 
hunted,  but  the  court  would  very  likely  construe  this  to 
mean  the  refusal  offense  also  occurs  when  either  birds  or 
animals  are  being  hunted,  so  as  to  effectuate  what  is  the 
obvious  purpose  of  the  statute. 
Noose-Type  Snares 

In  some  counties  noose-type  animal  snares  have  ac- 
counted for  the  killing  of  an  unusually  large  number  of 
foxes.  These  snares,  usually  made  of  wire,  have  a  plastic 
or  rubber  joint  that  will  not  allow  the  n»ose  to  loosen 
around  the  neck  of  the  animal,  and  the  more  it  struggles 
the  tighter  the  noose  gets.  A  person  releasing  the  snare 
must  use  two  hands.  Generally  choking  the  animal  caught 
to  death,  these  snares  also  trap  a  number  of  dogs.  Pro 
tests  in  the  areas  where  they  are  heavily  used,  and  feais 
that  small  children  might  be  caught  and  killed,  have  led 
to  the  enactment  of  Chapter  500  (SB  258).  The  act 
amends  GS  113-104  to  make  it  unlawful  to  possess,  sell, 
or  offer  for  sale  any  noose-type  commercially-manufac- 
tured snare  by  which  an  animal  may  be  entangled  and 
caught. 
Local  Gun  or  Deer  Regulation 

For  Gates  County,  the  major  effect  of  Chapter  169 
(HB  203)  is  to  make  it  unlawful  to  hunt  with  rifles  larger 
than  .22  caliber.  The  actual  wording  of  the  statute  bans 
hunting  with  "firearms  other  than  shotguns  and  rifles 
of  .22  caliber  or  less."  Under  the  general  game  law,  pis- 
tols and  weapons  other  than  rifles,  shotguns  not  larger 
than  number  ten  gauge,  and  certain  types  of  bow  and  ar- 
row were  illegal  for  taking  game  animals  or  birds,  but 
the  Gates  County  law  applies  no  matter  what  is  being 
hunted.  Although  the  local  act  did  not  specify  any  pro- 
hibited size  of  shotgun,  it  is  thought  that  the  general 
law  on  this  point  would  apply  when  game  animals  or 
birds  are  being  taken.  Punishment  for  a  violation  of  the 
act  can  be  up  to  $50  fine  or  30  days  in  prison,  or  both. 
The  "or  both"  part  of  the  statute  has  the  effer-t  of  taking 
the  offense  out  of  the  trial  jurisdiction  of  a  justice  of 
the  peace. 

In  Scotland  County,  Chapter  1143  (HB  1231)  varies 
the  approach  to  the  problem  of  firearms  limitation.  The 
offense  created  applies  only  to  the  hunting  of  deer  with 
a  rifle  of  a  larger  bore  than  .22  caliber.  Its  punishment 
provision  is  the  same  as  that  for  Gates  County's  act, 
again  denying  trial  jurisdiction  to  justices  of  the  peace. 

Granville  County  now  has  a  law,  Chapter  459  (SB 
241),  to  make  it  illegal  to  hunt,  take,  or  kill  or  attempt 
to  hunt,  take,  or  kill  deer  by  the  use  of  firearms  from 
the    right    of   way    of   any   public    highway,    roadway,    or 
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other  publicly  maintained  thoroughfare  in  that  count>. 
The  grounds  of  Camp  Butner  in  Granville  County  sup- 
port a  sizeable  deer  population,  and  this  undoubtedly 
accounts  for  the  passage  of  the  legislation.  The  act  in 
terms  only  makes  it  "unlawful"  to  violate  its  provisions, 
but  under  GS  14-3  as  it  is  construed  this  makes  the  of- 
fense a  misdemeanor  punishable  by  fine  or  imprisonment 
or  both  in  the  discretion  of  the  court. 

The  above  three  acts  for  Gates,  Scotland,  and  Gran- 
ville Counties  raise  a  serious  question  concerning  the 
power  of  the  Wildlife  Protectors  to  arrest  for  violations  of 
these  acts.  None  of  them  purports  to  amend  any  part  of 
the  Game  Law  of  1935  which  is  codified  in  Chapter  113  of 
the  General  Statutes,  and  they  appear  simply  as  loc;»l 
legislation  regulating  hunting.  Wildlife  Protectors  have  an 
extremely  limited  arrest  jurisdiction;  one  ruling  of  the 
Attorney  General  opined  that  they  were  not  peace  offi- 
cers and  distinguished  the  case  of  State  v.  Ellis,  241  N.C. 
702  (1955),  as  applicable  not  only  to  a  peace  officer  but 
to  "one  clothed  with  the  powers  of  such  officer."  State  v. 
Ellis,  supra  at  705. 

By  virtue  of  GS  143-247,  Wildlife  Protectors  and  others 
acting  for  the  Commission  have  the  duty  to  "enforce 
all  the  provisions  of  this  article  [Game  Law  of  1935] 
and  any  other  laws  now  in  force  or  hereafter  enacted 
for  the  protection  of  wild  birds  and  animals,  and  shall 
exercise  all  necessary  powers  incident  thereto."  GS  113- 
91(b).  If  this  were  the  only  portion  of  the  game  law 
relating  to  enforcement  powers,  it  could  very  easily  bo 
construed  to  confer  on  Protectors  the  power  to  arrest  for 
any  breach  of  any  law  enacted  for  the  protection  of  wild 
birds  and  animals.  The  Wildlife  Resources  Commission, 
however,  employs  many  others  besides  its  law  enforcement 
officers  (Protectors)  who  can  in  a  real  sense  be  said  to  be 
"enforcing"  laws  enacted  for  the  protection  of  wild  birds 
and  animals.  Adding  to  this  fact  the  specific  grant  of 
power  in  GS  113-91  (d)  "to  execute  all  warrants  issued 
for  violation  of  this  article"  [emphasis  added]  and  "to 
arrest  without  warrant  any  persons  committing  a  viola- 
tion of  this  article  in  his  presence,  or  upon  reasonable 
grounds  to  believe  .  .  ."  [emphasis  added],  it  could  be 
argued  from  a  narrow  point  of  view  that  the  only  arrest 
powers  granted  in  GS  113-91  were  for  violations  of  the 
Game  Law  of  1935.  Foxes  are  game  animals,  yet  the 
separate  article  of  the  statutes  regulating  hunting  them 
has  its  separate  grant  of  enforcement  power  as  to  local 
and  county  laws  on  the  subject.  GS  113-112. 

If  the  more  narrow  interpretation  of  a  Wildlife  Pro- 
tector's power  to  arrest  is  correct,  enforcement  of  the 
new  hunting  laws  in  Gates,  Scotland,  and  Granville 
Counties  would  have  to  be  by  the  sheriff  and  other  peace 
officers  with  a  general  arrest  jurisdiction  in  those  coun 
ties.  As  a  comparison,  note  the  precautionary  jurisdic- 
tional grant  in  the  Chowan  River  act  below  and  the  grant 
added  by  amendment  to  a  1955  local  act  as  discussed  in 
the  section  on  "Hyde   County  Waterfowl." 

That  part  of  the  Chowan  River  lying  between  Gates 
and  Hertford  Counties  is  off  limits  to  deer  hunters  who 
like  to  shoot  deer  from  their  boats.  Chapter  298  (HB  202; 
makes  it  unlawful  to  take  deer  with  the  aid  of  any  boat 
or  other  floating  device  in  or  within  100  yards  of  the  river 
from  the  Virginia  line  down  to  the  Chowan  County  border 
on  the  Gates  County  side  and  from  the  Virginia  line  dow-n 
to  the  Bertie  County  border  on  the  Hertford  County 
side.   The  act  does  not  apply,   however,  to  the  transpor- 


tation of  hunters  or  their  legally  taken  game  on  the 
river.  Rather  confusingly,  there  is  an  exemption  as  to 
tributaries  or  creeks  lying  within  the  100  yard  area  on 
either  side  of  the  river.  As  the  act  applies  to  the  taking 
of  deer  with  the  aid  of  boats,  the  exemption  would  literally 
seem  to  allow  taking  deer  with  the  aid  of  boats  only 
when  the  deer  are  in  the  creeks  or  tributaries.  But  the 
hunting  regulations  prohibit  the  taking  of  deer  swimming 
or  in  water  to  its  knees.  The  language  of  the  chapter, 
however,  is  ambiguous  enough  to  support  the  more  rea- 
sonable interpretation :  that  deer  may  be  shot  from  boats 
when  the  boat  is  on  a  creek  or  tributary  rather  than  the 
river  itself.  Punishment  can  be  either  a  fine  ($50  to  $100) 
or  imprisonment  (30  to  60  days).  Wildlife  Protectors  are 
specifically  given  authority  to  enforce  the  provisions  of 
the  act. 

Local  Fox  Hunting  Legislation 

Although  foxes  are  game  animals,  control  of  fox  hunt- 
ing has  traditionally  been  on  a  county-by-county  level  by 
virtue  of  local  acts.  The  general  law  provides  that  foxes 
may  be  taken  with  dogs  even  during  closed  season,  and 
the  regulations  open  the  season  for  foxes  any  time  the 
season  is  open  for  another  game  animal  or  bird,  except  that 
local  legislation  as  to  seasons  is  to  prevail.  There  are  no 
general  laws  or  regulations  setting  bag  limits   on  foxes. 

Of  six  local  laws  concerning  fox  hunting  passed  in 
1959,  four  expressly  amend  GS  113-111  (permitting  the 
taking  or  killing  of  foxes  at  any  time  by  any  lawful 
method  in  specified  counties)  to  add  counties  or  parts  of 
counties.  Chapter  535  (HB  80)  and  Chapter  570  (SB 
327)  add  Greene  and  Forsyth  Counties  to  the  list.  Chap 
ter  544  (HB  687)  (Sampson)  adds  a  proviso  applying 
to  red  foxes  only — and  it  also  adds  bobcats  to  this  fox 
statute.  The  proviso  for  Moore  County  added  by  Chapter 
536  (HB  328)  opens  the  season  at  all  times  for  both  grey 
and  red  foxes  but  only  in  Bensalem,  Sheffields,  Ritters, 
Deep  River,  and  Carthage  Townships.  Chapter  545  (HD 
701)  does  not  purport  to  amend  GS  113-111,  but  makes 
it  lawful  to  hunt  and  take  foxes  with  gun  or  dog  at  any 
time  during  the  year  in  Fruitville  Township  i'i  Currituck 
County  plus  all  of  the  county  lying  south  of  the  Intra- 
coastal  Waterway.  Jurisdiction  of  Wildlife  Protectors  ir. 
such  a  case  as  this  is  clear  because  of  GS  113-112. 

Chapter  739  (SB  391)  repeals  the  local  act  former!;, 
setting  out  fox  seasons  in  Chatham  County  and  thus 
makes  the  general  law  apply  to  that  county. 

Hyde  County  Waterfowl 

Chapter  1054,  1955  Session,  placed  a  4:00  p.m.  quitting 
time  on  the  shooting  of  migratory  waterfowl  in  Hyde- 
County  except  for  Ocracoke  Island  and  within  ten  miles 
of  it.  The  act  was  local  and  did  not  purport  to  effect 
a  local  amendment  of  any  part  of  the  game  law  in  Chap- 
ter 113  of  the  General  Statutes,  thus  leaving  some  doubt 
as  to  whether  enforcement  of  this  act  was  within  the 
limited  jurisdiction  of  Wildlife  Protectors.  See  the  dis- 
cussion of  this  question  under  the  section  on  "Local  Gun 
or  Deer  Regulation,"  above.  Chapter  878  (HB  1254)  add? 
a  section  to  the  1955  act  to  confer  jurisdiction  specifically 
upon  Wildlife  Protectors. 

Chapter  1303  (HB  1245)  authorizes  the  Wildlife  Re- 
sources Commission  to  close  or  otherwise  modify  the 
season  bag  limits  and  use  of  blinds  in  hunting  migratory 
waterfowl  in  Hyde  County  on  the  written  recommendation 
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of  the  Director  of  the   United   States  Fish   and  Wildlife 
Services. 

Our  hunting  regulations  already  incorporated  the  gen- 
eral federal  ones  governing  migratory  waterfowl,  but 
the  above  act  was  passed  to  cover  a  special  situation.  The 
U.S.  Fish  and  Wildlife  Service  operates  a  game  refuge 
at  Lake  Mattamuskeet  in  Hyde  County,  and  follows  an 
unusual  policy  of  allowing  public  hunting  on  portions  of 
the  refuge.  The  hunting  must  be  done  within  restrictions 
imposed  by  the  federal  authorities,  but  the  Wildlife  Re- 
sources Commission  is  in  actual  charge  of  regulating  the 
hunting  clone.  There  are  a  number  of  blinds  in  the  hunting 
area,  and  an  employee  of  the  Commission  manages  them, 
issues  permits,  and  furnishes  guides.  The  usefulness  of 
the  new  legislation  in  the  light  of  these  facts  is  self- 
evident. 
Loon  Hunting  Resolution 

Resolution  74  (HR  1262)  recites  that  although  the 
migratory  bird  commonly  known  as  the  loon  is  protected 
at  all  times  by  a  treaty  between  the  United  States  and 
Canada,  the  natives  of  Carteret  County  in  particulai 
have  long  hunted  the  loon  and  the  loon  additionally  works 
a  hardship  on  commercial  and  sports  fishermen  by  destroy- 
ing large  numbers  of  fish.  The  resolution  memorializes 
North  Carolina's  Senators  and  its  Congressional  Delega- 
tion to  make  every  effort  to  have  the  treaty  amended  to 
legalize  the  hunting  of  loons.  The  open  season  recommend- 
ed is  either  during  the  regular  waterfowl  hunting  season 
or,  preferably,  in  the  months  of  April  and  May  when 
loons  are  most  destructive  to  the  commercial  fisheries. 

Changes  in   the   Fish  Law 

Fishing  from  Highway  Bridges 

There  is  nothing  in  the  fish  law  to  make  fishing  from 
a  bridge  illegal.  The  General  Ordinances  of  the  State 
Highway  Commission  forbid  fishing  from,  or  loitering 
on,  any  bridge  on  the  State  highway  or  county  road 
system.  Jurisdiction  to  enforce  this  prohibition  apparent- 
ly would  lie  with  members  of  the  Highway  Patrol  rather 
than  with  Wildlife  Protectors.  The  object  of  this  ordinance 
is  not  the  protection  of  wild  birds  and  animals,  and  it  is 
not  one  of  the  fisheries  laws. 

Chapter  405  (HB  231)  has  inserted  a  new  section,  G3 
113-154.1,  into  the  statutes  governing  fishing.  This  statute 
simply  makes  it  lawful  in  all  counties  but  Carteret  for 
one  to  fish  with  hook  and  line  from  the  walkways,  side- 
walks, or  catwalks  of  any  State  Highway  Commission 
bridge,  provided  that  such  walks  are  either  at  least  four 
feet  wide  or  are  located  outside  the  main  guardrail  of  the 
bridge. 

The  interpretation  and  jurisdiction  effects  of  the  new- 
act  are  ambiguous.  The  license  requirements  of  GS  113- 
143  apply  to  any  and  all  methods  of  hook  and  line  or  rod 
and  reel  fishing;  it  is  not  certain  whether  the  General 
Assembly  by  mentioning  only  hook  and  line  fishing  in- 
tended that  fishing  by  rod  and  reel  from  bridges  should 
remain  unlawful.  It  is  doubtful  that  a  Wildlife  Protector 
would  have  any  jurisdiction  to  arrest  anyone  fishing  from 
a  walkway  less  than  four  feet  wide  where  there  was  no 
guardrail  or  to  arrest  anyone  fishing  from  a  bridge  with 
rod  and  reel.  The  argument  might  be  made  that  enacting 
this  permission  in  the  fish-law  portion  of  the  statutes 
implies  statutory  adoption  there  of  the  general  pi-ohibition 
against  fishing  from  bridges,  but  this  interpretation  is 
undermined    by    the    specific    provision    of    the    new    act 


making  it  unlawful  to  fish  from  the  draw  spans  of 
bridges.  Wildlife  Protectors  would  apparently  be  able  to 
arrest  for  this  last  offense  as  it  is  codified  in  the  fisheries 
portion  of  Chapter  113  of  the  statutes,  though  the  argu- 
ment could  be  made  that  its  purpose  was  highway  safety 
and  not  one  of  the  "fisheries  laws"  over  which  Protectors 
have  been  given  arrest  jurisdiction  under  GS  113-141. 
Fishi}ig  with  Nets  on  Sunday 

Before  this  session  of  the  General  Assembly,  one  of  the' 
stiffest  punishments  in  the  entire  fish  and  game  law  was 
prescribed  by  GS  113-247  for  fishing  on  Sunday  with  a 
seine,  drag-net,  or  other  kind  of  net.  The  penalty  con- 
sisted of  either  fine  ($200  to  $500)  or  imprisonment  up 
to  12  months.  Provisos  to  the  section,  however,  had  ex- 
cepted commercial  fishing  waters,  the  canals  draining  Lake 
Phelps  in  Washington  and  Tyrell  Counties,  and  the  waters 
of  the  Tar  River  in  Pitt  County;  the  exemption  in  favor 
of  the  Tar  River  in  Edgecombe  County  had  specified  that 
it  was  limited  to  the  taking  of  nongame  fish.  Although 
taking  game  fish  by  means  other  than  hook  and  line 
or  rod  and  reel  would  be  a  separate  offense  in  itself,  use 
of  GS  113-247  to  charge  Sunday  netting  of  game  fish 
would  have  likely  increased  the  punishment. 

Chapter  274  (HB  404)  drastically  reduced  the  penalty 
for  violation  of  GS  113-247.  The  offense  now  will  Da 
punishable  only  by  a  fine  of  not  more  than  $50,  with  no 
imprisonment  mentioned  at  all.  In  addition,  more  ex- 
ceptions were  carved  out  of  the  section.  It  will  now  be  law- 
ful to  net  under  a  proper  special  device  license  for  non- 
game  fish  on  Sunday  in  Craven,  Gaston,  and  Mecklenburg- 
Counties  or  portions  of  streams  adjoining  those  counties. 
The  other  exception  appeared  in  Chapter  291  (HB  324) 
to  permit  the  otherwise  lawful  taking  of  "rock  fish  and 
any  other  non-game  fish"  [sic]  on  Sunday  from  that 
portion  of  the  Roanoke  River  between  the  highway  bridge 
on  US  Highway  301  at  Weldon  and  the  highway  bridge 
on  US  Highway  258  north  of  Scotland  Neck.  This  por- 
tion of  the  river  lies  between  Halifax  and  Northampton 
Counties,  and  represents  the  first  stretch  of  inland  waters 
along  the  Roanoke  north  of  the  Scotland  Neck  bridge, 
as  commercial  waters  begin  at  that  point.  According  to 
the  fishing  regulations,  rockfish  (or  striped  bass)  are 
game  fish  and  may  not  be  sold  when  taken  from  inland 
waters,  though  this  restriction  does  not  apply  when  the 
fish  is  taken  from  commercial  fishing  waters.  As  a 
supplement  to  the  above  act,  therefore,  Chapter  1304 
(HB  1258)  was  passed  later  in  the  session  to  legitimate 
the  public  sale,  in  Halifax  and  Northampton  Counties 
only,  of  rockfish  taken  from  the  portion  of  the  Roanoke 
River  described  above. 

The  net  effect  of  the  two  acts  is  much  as  if  it  extended 
commercial  fishing  waters  up  to  the  bridge  at  Weldon, 
on  Sundays  only,  so  far  as  rockfish  are  concerned,  except 
that  special  device  licenses  would  apparently  here  be  re- 
quired. Although  the  regulations  as  to  special  device 
licenses  in  terms  apply  only  to  nongame  fish,  the  act 
specified  the  netting  to  be  done  with  "skim  and  dip  nets 
used  in  accordance  with  regulations  of  the  Wildlife  Re- 
sources Commission."  Sunday  netting  for  nongame  fish 
would  be  allowed  with  the  license  as  would  be  permitted  on 
other  days.  Though  it  may  not  be  intended  by  the  drafts- 
man of  the  act,  who  seemed  to  consider  rockfish  to  be 
nongame  fish  without  regard  to  where  taken,  netting 
for  rockfish  north  of  the  Scotland  Neck  bridge  on  any 
day   other   than    Sundav   or   in   any   other   inland    waters 
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would  appear  to  be  illegal.  Actually,  from  January  1  to 
June  5  during  the  open  season  on  shad  and  herring 
netting,  numbers  of  rockfish  may  be  taken  on  weekdays, 
the  regulations  allow  up  to  one  person's  creel  limit  of 
rockfish  to  be  kept  when  taken  incidentally  to  shad  and 
herring  fishing  operations.  Gill  nets  as  well  as  skim  and 
dip  nets  may  be  used  to  take  shad  and  herring,  but  on 
Sundays  the  only  nets  authorized  are  the  skim  and  dip 
ones. 

Boundary  Between  Inland  and  Commercial  Fishing  Waters 
Before  the  creation  of  the  Wildlife  Resources  Commis- 
sion the  Board  of  Conservation  and  Development  under 
GS  113-136  was  empowered  to  make  regulations  concern- 
ing fish  of  various  types,  applicable  not  only  to  taking 
game  and  nongame  fish  but  commercial  fishing  as  well. 
In  GS  143-247,  the  Commission  was  ceded  jurisdiction 
over  wildlife  resources  exclusive  of  commercial  fish  and 
fisheries.  GS  143-251  authorized  cooperative  agreements 
between  the  Commission  and  other  agencies.  Under  this 
authority,  the  Wildlife  Resources  Commission  and  the 
Department  of  Conservation  and  Development  have  jointly- 
promulgated  boundaries  between  inland  fishing  waters 
and  commercial  fishing  waters,  with  the  separate  types 
of  waters  under  the  respective  supervision  and  control  of 
each  agency.  These  boundaries  are  not  mutually  exclusive 
from  a  jurisdictional  standpoint,  though,  as  the  Com- 
mission prohibits  the  taking  of  game  fish  except  by  hook 
and  line  or  rod  and  reel,  and  makes  the  license  require- 
ments for  this  type  fishing  applicable  in  many  of  tht 
commercial  waters  other  than  the  Atlantic  Ocean.  If 
nongame  fish  are  caught  in  such  waters  by  hook  and  line 
or  rod  and  reel,  license  requirements  would  of  course  still 
apply,  even  though  there  is  no  Commission  restriction 
on  such  fish  caught  by  other  methods.  The  latest  publi- 
cation fixing  the  agreed  boundary  lines  between  inland 
and  commercial  waters  was  published  by  the  two  agencies 
effective  January  1,  1959. 

Although  the  existing  boundaries  are  in  general  as 
determined  by  the  two  agencies,  members  of  the  General 
Assembly  may  occasionally  introduce  special  acts  to 
change  some  particular  boundary  point.  Chapter  631, 
1955  Session,  fixed  the  boundary  on  the  Yeopim  River  in 
Perquimans  County  at  Deep  Water  Point.  Chapter  1293 
(HB  1130)  amends  the  1955  act  to  change  this  to  Norcum 
Point. 

Commercial   Trout  Fishing  Ponds 

Chapter  988  (SB  342)  adds  a  proviso  to  GS  113-257  to 
permit  the  licensing  of  Commercial  Trout  Fishing  Ponds 
of  three  acres  or  less  to  be  stocked  exclusively  with 
hatchery-reared  mountain  trout  obtained  from  a  private- 
ly-owned hatchery  for  the  purpose  of  commercial  angling. 
The  license  will  cost  $25  annually  for  the  operation  of 
each  pond,  and  such  ponds  must  lie  on  private  land  and 
not  on  a  natural  stream.  The  pond  may  be  supplied, 
however,  by  the  diversion  and  storage  of  water  from 
natural  streams  if  done  through  screened  and  regulated 
supply  lines. 

Anglers  fishing  in  the  commercial  ponds  may  or  may 
not  need  fishing  licenses,  in  accordance  with  the  provisions 
of  existing  license  laws.  The  special  mountain  trout  fish- 
ing license,  needed  only  for  fishing  in  Public  Mountain 
Trout  Waters,  would  of  course  not  be  required. 

Reciprocal  License  Agreements 

GS   113-145,   pertaining  to  nonresident  fishing  licenses, 


was  amended  by  Chapter  164  (HB  120)  to  authorize 
nonresidents  with  fishing  licenses  issued  by  any  adjoining- 
state  to  fish  on  the  North  Carolina  side  of  any  water 
forming  the  boundary  between  this  state  and  the  other 
state  solely  by  virtue  of  the  other  state's  license,  provided 
such  adjoining  state  shall  extend  the  same  privileges  to 
persons  with  licenses  issued  in  North  Carolina.  The  act 
was  introduced  by  a  representative  from  Mecklenburg 
County,  and  its  immediate  object  was  said  to  have  been 
the  hope  of  a  reciprocal  agreement  between  North  and 
South  Carolina  affecting  the  part  of  Catawba  Lake  lying 
between  the  two  states.  The  South  Carolina  legislature, 
however,  failed  to  pass  any  reciprocal  legislation. 

There  was  already,  and  still  is,  in  effect  a  reciprocal 
agreement  between  North  Carolina  and  Virginia  as  to 
fishing  licenses  on  the  John  H.  Kerr  Reservoir,  but  with 
certain  areas  and  tributary  arms  in  either  state  being 
excepted  from  the  agreement.  Also,  the  North  Carolina 
daily  fishing  permit  will  not  be  honored  in  Virginia, 
though  the  five-day  permit  will  be.  The  new  legislation,  on 
the  other  hand,  applies  to  both  licenses  and  permits  uni- 
formly, and  takes  automatic  effect  when  the  other  state 
extends  the  reciprocal  privileges.  Assuming  that  there 
was  sufficient  statutory  authority  for  the  WTildlife  Re- 
sources Commission  to  make  such  reciprocal  agreements 
in  the  past,  this  new  law  would  not  seem  to  invalidate 
present  or  future  specially-negotiated  agreements.  A  for- 
mer agreement  between  North  Carolina  and  Georgia  re- 
lating to  Lake  Chatuge  is  no  longer  in  effect. 
Taking  Fish  and  Other  Seafood  in  Brunswick,  Neiv  Han- 
over, and  Pender 

Chapter  444  (SB  22)  as  later  modified  by  Chaptei 
767  (SB  452)  results  in  a  rather  lengthy  and  complex 
amendment  to  GS  113-136.  As  finally  passed,  Ihe  legisla- 
tion affects  only  the  three  counties  listed  in  the  caption, 
and  the  changes  wrought  affect  the  Board  of  Conservation 
and  Development.  The  original  language  concerning  the 
taking  of  fish  for  personal  use  must  have  been  thought 
to  be  capable  of  application  to  fish  regulated  by  the  Wild- 
life Resources  Commission,  and  this  point  was  at  least 
partially  cleared  up  by  an  amendment  providing  that 
the  act  should  not  be  construed  to  authorize  any  tak 
ing  of  fish  in  inland  ivaters  in  violation  of  valid  Com- 
mission regulations  in  effect  at  the  time  the  act  became 
effective.  Theoretically  this  would  permit  the  taking  of 
game  fish  in  commercial  waters  in  the  three  counties 
even  during  a  closed  season  imposed  by  Commission 
regulations.  As  trout  is  the  only  fish  on  which  there  is 
currently  a  closed  season  and  as  it  is  not  found  in  those 
waters,  the  acts  would  appear  to  have  no  real  effect  on 
Wildlife  Protectors  and  their  enforcement  duties.  License 
requirements  for  fishing  with  hook  and  line  or  rod  and  reei 
would  still  seem  to  apply,  as  well  as  creel  limits  on  game 
fish,  since  the  applicable  words  of  the  statute  are  silent 
on  this  point: 

Notwithstanding  any  rule  or  regulation  heretofore 
or  hereafter   adopted  by   the   Board   of   Conservation 
and   Development   or   any    law   to   the   contrary,   any 
person  may  at  any  time  take  shrimp,  fish  and  clams 
.  .  .  for  his  own  personal  or  family  use  .... 
The  provisions  relating  to  the  taking  of  oysters  and  sev- 
eral of  the  qualifications  and  exceptions  added  will  not  be 
discussed  here. 
Bladen  Cotuity  Night  Fishing 

Chapter    1034,    1953    Session,   prohibited   fishing   in   the 
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public  waters  of  Bladen  County  during  the  hours  of  dark- 
ness. Chapter  1138  (HB  1091)  repeals  the  1953  special 
act  to  make  the  general  law  again  applicable  in  Bladen 
County. 

Boat  Acts 

Motorboat  Numbering  and  Boating  Safety 

Chapter  1064  (HB  773)  is  a  North  Carolina  modifica- 
tion of  the  State  Boat  Act  published  by  the  Council  of 
State  Governments  as  a  part  of  its  program  of  suggested 
state  legislation  for  1959.  The  Federal  Boating  Program 
of  1958,  46  USC  §  527?  provides  that  after  April  1,  1960, 
all  motorboats  (vessels  propelled  by  machinery  of  more 
than  10  horsepower)  not  having  marine  documents  from 
the  Bureau  of  Customs  be  numbered  for  purposes  of 
identification.  This  numbering  will  be  done  on  navigable 
waters  of  the  United  States  by  the  Coast  Guard,  unless 
the  state  in  which  the  motorboat  is  principally  used  has 
enacted  a  numbering  statute  which  meets  the  requirements 
of  the  Federal  Boating  Program  of  1958.  If  the  state 
does  have  such  a  law,  the  state  will  number  motorboats 
in  all  waters  within  its  jurisdiction,  including  navigable 
waters  of  the  United  States. 

The  model  state  act  recommended  that  the  states  go 
beyond  the  requirements  of  the  federal  act  and  number 
all  power-driven  vessels,  but  the  initial  definitions  of 
Chapter  1064  distinguished  between  "vessel"  (all  water- 
craft  other  than  seaplanes  that  can  be  used  for  trans- 
portation on  water)  and  "motorboat"  (vessel  propelled 
by  machinery  of  more  than  ten  horsepower,  not  including 
vessels  having  valid  marine  documents).  Thus,  a  power- 
driven  craft  of  ten  horsepower  or  less  will  not  come  under 
the  category  of  "motorboat"  and  will  not  be  numbered 
either  under  the  federal  or  North  Carolina  act.  Sailboats 
with  auxiliary  engines  larger  than  ten  horsepower  are 
considered  "motorboats." 

The  administration  and  enforcement  of  the  act  is  the 
duty  and  responsibility  of  the  Wildlife  Resources  Com- 
mission. On  its  effective  date  of  January  1,  1960,  every 
"motorboat"  on  the  waters  of  North  Carolina  will  be  re- 
quired to  be  numbered,  either  under  our  system  or  under 
that  of  the  Coast  Guard  or  the  federally-approved  sys- 
tem of  some  other  state.  Application  for  a  number  on 
Commission  forms  should  be  accompanied  by  a  $3  fee. 
When  issued,  the  number  is  to  be  painted  or  attached  on 
each  side  of  the  boat's  bow  and  the  pocket-sized  certificate 
of  number  (driver's  license)  issued  with  the  number  is 
to  be  carried  by  whoever  operates  the  craft.  Persons 
with  motorboats  on  the  waters  of  North  Carolina  regis- 
tered elsewhere  have  up  to  a  90-day  reciprocity  period 
before  having  to  register  their  existing  number,  whicn 
they  will  retain,  with  the  Commission.  On  change  of 
ownership  of  a  motorboat,  a  new  certificate  of  number 
will  be  issued  in  the  name  of  the  new  owner  for  a  $1  fee; 
the  number,  however,  will  not  change.  Certificates  of 
number  will  be  valid  for  one  year,  and  are  to  be  renewed 
each  year  on  or  before  January  1.  Changes  of  ownership 
interest  other  than  security  interest  in  any  motorboat 
must  be  reported  to  the  Commission.  Ownership  interest 
for  Commission  purposes  means  the  right  to  beneficial 
use  or  possession  and  does  not  depend  on  legal  title,  ex- 
cept that  a  leasing  agreement  not  intended  as  security 
does  not  give  the  lessee  an  ownership  interest.  Changes 
in  address  of   registered   owners  are   to   be  reported. 

Motorboats  are  divided  into  four  classes  depending  on 


length  and  are  subject  to  detailed  requirements  as  to 
lights  and  other  safety  equipment.  These  provisions  are 
almost  exactly  parallel  to  those  in  the  federal  Motorboat 
Act  of  1940,  46  USC  §  526,  and  in  August,  1959,  the 
Wildlife  Resources  Commission  adopted  the  federal  equip- 
ment regulations  promulgated  under  that  act.  References 
should  be  made  to  the  regulations  governing  motorboats 
operating  on  the  navigable  waters  of  the  United  States 
as  set  out  in  Title  46,  Part  25,  of  the  Code  of  Federal 
Regulations  and  in  copies  of  the  Federal  Register  supple- 
menting the  latest  Code  edition.  The  federal  regulations 
specifying  approved  equipment  refer  to  the  Coast  Guard 
publication  CG  190,  Equipment  Lists. 

It  is  unlawful  to  operate  or  give  permission  to  operate 
motorboats  not  equipped  with  the  prescribed  lights  and 
safety  equipment.  Another  provision  requires  motorboats 
with  internal  combustion  engines  to  have  mufflers,  ar.a 
prohibits  cut-outs  except  for  motorboats  in  approved 
races  or  regattas. 

In  addition  to  the  numbering  and  equipment  require- 
ments applicable  to  motorboats,  the  act  prohibits  "reck- 
less driving"  or  "drunk  driving"  in  any  vessel,  or  in  the 
manipulation  of  water  skis,  surfboards,  or  similar  de- 
vices. The  operator  of  any  vessel  of  any  kind  or  size  who 
is  involved  in  an  accident  has  imposed  on  him  the  duty 
to  render  aid  to  others  if  reasonably  possible  ana  to  give 
the  other  parties  or  owner  of  any  property  damaged  his 
name,  address,  and  identification  of  his  vessel  in  writing. 
Accidents  resulting  in  death  or  in  injury  to  a  person  or 
in  damage  to  property  in  excess  of  $100  must  be  reported 
to  the  Commission  within  ten  days.  Commission  regula- 
tions define  "injury  to  a  person"  as  an  injury  incapaci- 
tating  a   person   longer  than   72   hours. 

Safety  provisions  of  the  act  regulate  water  skiing, 
surfboarding,  and  similar  activities  when  there  is  a  towing 
vessel,  and  the  Commission  is  authorized  to  regulate  the 
holding  of  regattas,  races,  marine  parades,  tournaments, 
or  exhibitions  on  North  Carolina  waters.  Permission  for 
these  latter  activities  must  be  obtained  15  days  in  ad- 
vance from  the  Commission  in  writing. 

The  Commission  is  not  given  the  general  power  to  make 
detailed  "rules  of  the  road"  to  be  observed  by  vessels, 
but  in  local  areas  it  can  make  "rules  and  regulations  with 
reference  to  the  safe  and  reasonable  operation  of  vessels" 
other  than  on  State-owned  lakes.  There,  the  Department 
of  Conservation  and  Development  makes  the  rules.  The 
Commission  apparently  can  make  local  regulations  on  its 
own  motion,  but  the  statute  expressly  provides  that  sub- 
divisions of  the  State  after  public  notice  may  apply  to 
the  Commission  for  special  regulations  for  any  waters 
within  their  limits. 

Wildlife  Protectors  and  every  other  law  enforcement 
officer  of  the  State  and  its  subdivisions  are  given  authority 
to  enforce  the  act,  including  the  power  to  stop,  board, 
and  inspect  vessels  subject  to  the   act. 

For  more  effective  enforcement  of  the  act  in  coasta] 
areas  normally  policed  by  the  Commercial  Fisheries  Di- 
vision of  the  Department  of  Conservation  and  Develop- 
ment, the  Wildlife  Resources  Commission  is  authorized 
to  enter  an  agreement  with  the  Department  of  Conserva- 
tion and  Development  to  reimburse  the  Department  for 
the  time  and  effort  spent  by  its  personnel  in  enforcing 
the  act. 

Punishment  for  the  "drunken  driving"  and  "reckless 
driving"    offenses    under    this    act    may    be    a    fine    up    to 
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$500    or    imprisonment   up    to    six    months,    or    both.    Ali 
other    offenses    under   the    act    carry    a    $50    fine    as    the 
maximum  punishment. 
Pender  County  Boat  Regulation 

Chapter  590,  1957  Session,  empowered  the  Sheriff's 
Department  of  Pender  County  to  regulate  the  speed  of 
boats  on  the  Northeast  Cape  Fear  River  between  Smith's 
Bridge  and  Lane's  Ferry  Bridge;  a  maximum  speed  limit 
of  five  mph  was  imposed  within  one-half  mile  of  the 
southeast  side  of  Smith's  Bridge.  It  required  boats  to 
carry  lights  at  night  ard  forbade  reckless  operation  of 
both  boats  and  motorboats  (normal  definition).  Chapter 
771  (HB  924)  amends  the  1957  act  to  apply  to  every  pare 
of  the  Northeast  Cape  Fear  River  and  the  Black  River 
in  Pender  County.  The  five  mph  speed  limit  was  made 
general  for  both  rivers,  with  the  sheriff  only  to  have 
power  to  regulate  speeds   lower  than  that. 

As  Wildlife  Protectors  are  not  mentioned  in  the  above 
act,  they  clearly  have  no  power  to  arrest  for  the  violation 
of  any  of  its  provisions.  Their  general  authority  under 
the  Motoi'boat  Act  to  check  the  numbering  and  equipmen 
of  motorboats  over  ten  horsepower  and  to  enforce  the 
safety  laws  set  out  there  for  all  vessels  would,  however, 
certainly  apply  on  these  two  rivers.  A  difficult  problem 
might  arise,  though,  if  the  Wildlife  Resources  Commis- 
sion ever  attempted  to  make  special  local  regulations 
governing  speed  of  boats  on  these  two  rivers  in  Pender 
County  or  on  any  other  waters  covered  by  similar  special 
legislation.  The  Motorboat  Act  was  ratified  later  than 
the  Pender  County  amendment,  but  apparently  this  has 
no  bearing  on  the  problem.  Repeal  of  local  legislation 
by   implication    is    rarely   recognized    in    North    Carolina. 


Without  express  authority  to  abrogate  provisions  of  local 
acts  in  its  enabling  legislation,  the  Commission  apparent- 
ly will  be  powerless  to  override  the  local  law.  The  model 
State  Boat  Act  provided  that  "any  ordinance  or  local  law" 
could  co-exist  only  so  long  as  it  was  identical  with  the 
provisions  of  the  suggested  act,  but  it  is  thought  that  in 
the  context  of  a  model  act  the  term  "local  law"  referred 
to  legislation  by  some  subdivision  of  the  State  of  a 
similar  nature  to  an  ordinance.  In  any  event,  the  drafters 
of  the  Motorboat  Act  deleted  this  part  before  the  bill  was 
introduced. 
Abandoned  Boats 

Two  bills  were  ratified  in  1959  making  it  a  misdemeanor 
to  leave  abandoned  boats  or  watercraft  longer  than  60 
days  along  the  shores  or  in  certain  waters  in  Pasquo- 
tank and  Chowan  Counties.  Neither  bill  mentioned  Wild- 
life Protectors  and  they  would  have  no  jurisdiction  in 
this  matter.  These  acts  are  discussed  in  the  Criminal  Law 
portion   of   this   legislative    survey. 

Miscellaneous 

Obstructions  in  Streams  ayid  Ditches 

Wildlife  Protectors,  among  others,  are  to  report  viola- 
tions of  GS  77-14  to  the  board  of  county  commissioners. 
Chapter  1125  (SB  254)  amends  the  section  so  that  it 
applies  to  obstructions  of  streams  and  drainage  ditches 
of  any  kind  rather  than  being  restricted  to  farmland 
drainage  ditches. 
Wildlife  Refuge  Repeal 

Chapter  568  (SB  313)  repeals  the  1955  session  law 
which  created  a  wildlife  refuge  at  the  Lumberton  Steam 
Electric   Plant  Cooling   Pond. 
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By  Royal  G.   Shannonhouse 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  refer  to  the  1959  Session  Laws  of 
North  Carolina.  HB  and  SB  numbers  are  the  bill  num- 
bers of   bills   introduced   in    the  House  and  in    the  Senate. 

Supreme    Court 

Retirement  of  Justices 

Prior  to  the  1950  amendment  (Ch.  1240;  SB  225),  GS 
7-51  provided  a  retirement  salary  for  justices  of  the 
Supreme  Court,  judges  of  the  Superior  Court,  and  At- 
torneys General  who  had  served  for  15  years  on  the 
Supreme  Court,  on  the  Superior  Court,  on  both  courts,  or 
as  Attorney  General.  Thus  an  Attorney  General  could  not 
count  a  period  of  service  on  the  Superior  Court  and 
justices  and  judges  of  the  courts  could  not  count  prior 
service  as  Attorney  General  toward  the  15  years'  service 
required.  Chapter  1240  allows  total  years  service  as  At- 
torney General  and  justice  or  judge  of  either  or  both 
courts  to  be  counted  in  qualifying  for  the  retirement  sal- 
ary provided  by  GS  7-51.  Although  the  purpose  of  the 
1959  amendment,  as  stated  in  the  caption  [to  make  con- 
sistent the  retirement  provisions  with  respect  to  Justices 
of  the  Supreme  Court,  Superior  Court  Judges  and  the 
Attorney  General"]  has  been  effected,  it  would  seem 
desirable  to  have  such  provisions  as  to  Justices  of  the 
Supreme  Court  within  Article  6A  of  GS  Chapter  7  (Re- 
tirement of  Justices),  and  such  provisions  as  to  the 
Attorney  General  within  GS  Chapter  114  (Department 
of  Justice),  Article  1  (Attorney  General).  Such  pro- 
visions are  readily  overlooked  as  now  located  within 
Article  7  of  GS  Chapter  7  (Organization  of  Superior 
Courts). 
Civil  and  Criminal  Statistics 

GS  114-11.1  was  amended  by  Chapter  297  (SB  109) 
to  clarify  the  scope  of  the  Chief  Justice's  authority  to 
require  clerks  of  court  to  provide  civil  and  criminal  sta- 
tistics. The  rewritten  act  is  discussed  in  detail  under 
"Clerks,  Superior  Court,"  below. 

Superior   Courts 

Retirement  of  Judges 

See  "Retirement   of  Justices,"  above. 
Special  Judges 

While  extending  the  authority  (GS  7-54)  of  the  Gov- 
ernor to  appoint  four  special  judges  of  the  Superior  Court 
(Ch.  465;  HB  589),  the  General  Assembly  retained  its 
firm  control  over  this  segment  of  the  judiciary  by  pro- 
viding that  the  term  of  office  of  any  special  judge  ap- 
pointed by  the  Governor  shall  end  June  30,  1963. 
Solicitorial  Districts 

The  unusually  heavy  workloads  of  solicitorial  districts 
nine  (Cumberland,  Hoke,  Robeson,  Bladen  Counties)  and 
fourteen  (Gaston,  Mecklenburg  Counties)  was  recognized, 
and,  it  is  hoped,  remedied,  by  the  creation  of  new  solici- 
torial   districts    nine-A     (Robeson    and    Bladen    Counties) 


and  fourteen-A  (Mecklenburg  County)  (Ch.  1168;  SB 
247  and  Ch.  1175;  SB  322',  respectively).  Splitting  two 
solicitorial  districts  into  four  will  not  solve  all  of  the 
inequities  of  the  present  solicitorial  districting  scheme 
[see  Hall,  "Variances  and  Inequalities  in  the  Solicitorial 
Districts,"  POPULAR  GOVERNMENT  (Special  Issue), 
May,  1958],  but  it  does  indicate  that  the  General 
Assembly  is  aware  that  inequalities  exist. 

Terms 

Biennial  legislative  supervision  over  perennial  judicial 
operations  was  exercised  with  the  amendment  of  G3 
7-70  to  modify  the  system  of  Superior  Court  terms  in  16 
counties:  Ashe  (Ch.  804,  HB  935;  Buncombe  (Ch.  758, 
HB  978);  Camden  (Ch.  729,  HB  936);  Catawba  (Ch. 
845,  HB  1099);  Chatham  (Ch.  412,  HB  607);  Davidson 
(Ch.  756,  HB  915)  ;  Franklin  (Ch.  1078,  HB  1127)  ;  Guil- 
ford (Ch.  856,  HB  1152)  ;  Henderson  (Ch.  342,  HB  438)  ; 
Johnston  (Ch.  927,  HB  1121);  Pasquotank  (Ch.  761,  HB 
1050);  Perquimans  (Ch.  760,  HB  1012);  Person  (Ch. 
965,  HB  1176);  Rowan  (Ch.  925,  HB  1112);  Rutherford 
(Ch.  746,  HB  758);   Transylvania    (Ch.  751,   HB  843). 

The  required  newspaper  advertisement  of  special  terms 
(GS  7-80)  was  reduced  from  two  weeks  to  one  week  (Ch. 
360;  HB  693),  although  notice  of  such  term  may  still 
be  given  by  advertisement  "at  one  public  place  in  every 
township"  of  the  county,  without  a  time  requirement,  in- 
stead of  by  such   newspaper   publication. 

Costs 

New  GS  6-21.1  (Ch.  688;  HB  717)  authorizes  the  pre- 
siding judge,  in  his  discretion,  to  allow  a  reasonable  at- 
torney's fee  in  personal  injury  and  property  damage  cases 
when  the  judgment  is  $500  or  less.  Such  fee  is  to  be  taxed 
as  costs  of  court. 

Other    Courts 

Municipal  Recorders'   Courts 

A  "deputy  or  assistant  clerk"  of  a  municipal  recorder's 
court  may  be  elected  by  the  governing  body  of  the  mu- 
nicipality under  new  GS  7-200.1  (Ch.  858;  HB  1206).  Such 
"deputy  or  assistant"  clerk  is  required  to  give  bond  and 
is  then  "as  fully  authorized  and  empowered  to  perform 
all  the  duties  and  functions  of  the  office  of  clerk  of  mu- 
nicipal recorder's  court  as  the  clerk  himself."  The  com 
pensation  of  such  office  is  by  salary  only,  fixed  by  the 
governing  body,  and  the  clerk  is  held  responsible  for  the 
official  acts  of  such  deputy  or  assistant. 

Clerks  of  Superior  Court 

[The  following  section  includes  1959  legislation  directly 
affecting  the  office  and  duties  of  clerks  of  Superior  Court. 
These  officials  will  be  generally  interested  in  the  othei 
sections  of  this  article,  as  well  as  the  articles  entitled, 
"Legislation   of   Interest   to   County   Officials,"   "Domestic 
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Relations,"  and   "Criminal   Procedure,"   elsewhere   in   this 

issue.] 

Civil  Procedure 

Lis  Pendens.  The  procedure  by  which  a  person  may 
obtain  the  benefit  of  constructive  notice  of  pending  litiga- 
tion was  spelled  out  by  Chapter  1163  (SB  105),  amending 
GS  1-116  and  -117,  GS  2-26  and  -42(6).  "Actions  to  fore- 
close any  mortgage  or  deed  of  trust  or  to  enforce  any 
lien  on  real  property;  and  actions  in  which  any  order  of 
attachment  is  issued  and  real  property  is  attached"  were 
added  to  the  cases  in  which  notice  of  lis  pendens  may  be 
filed. 

The  new  act  also  added  to  the  items  to  be  included  in 
the  notice  the  name  of  the  court  in  which  the  action  is 
pending.  Under  the  original  statute  (GS  1-116),  notice 
of  pending  litigation  could  be  filed,  among  other  times, 
"after  the  time  of  filing  of  his  answer,  if  it  is  intended 
to  affect  real  estate."  As  amended,  this  provision  permits 
notice  to  be  filed  "at  or  any  time  after  the  filing  of  an 
answer  or  other  pleading  in  which  the  pleading  party 
alleges  an  affirmative  cause  of  action"  of  the  type  speci- 
fied in  the  first  paragraph  of  the  section.  The  new  section 
also  makes  it  clear  that  notice  of  pending  litigation  must 
be  filed  with  the  clerk  of  the  Superior  Court  in  each 
county  in  which  any  part  of  the  land  lies  in  order  to  be 
effective  against  bona  fide  purchasers  or  lien  creditors 
with  respect  to  the  real  property  in   such  counties. 

GS  1-117,  as  rewritten  by  the  new  act,  is  greatly  simpli- 
fied to  require  merely  that  such  notices  be  cross-indexed 
by  the  clerk  of  the  Superior  Court  in  a  record  kept  pui- 
suant  to  GS  2-42(6),  which  statute  was  also  rewritten 
to  require  the  name  of  the  court  in  which  the  action  is 
pending  to  be  recorded,  as  well  as  the  day  and  hour  of 
entry  on  the  cross-index  and  a  description  of  the  place 
where  the  notice  is  filed.  GS  2-26  was  amended  to  include 
a  fee  of  25(J  for  indexing  the  notice  of  lis  pendens,  a 
provision   which   formerly   appeared  in   GS   1-117. 

Verification  of  Pleadings.  GS  1-145  formerly  provided 
that  if  several  parties  were  united  in  interest  and  pleading 
together,  one  of  the  parties  "acquainted  with  the  facts" 
could  verify  the  joint  pleadings  "if  the  party  is  in  the 
county  where  the  attorney  resides."  Chapter  277  (SB 
136)    deleted  the  latter  requirement. 

Continuance  Before  Term.  Under  GS  1-175,  a  party 
had  to  file  his  affidavit  thirty  days  before  the  trial  term 
to  have  his  application  for  a  continuance  considered. 
Chapter  458  (SB  135)  reduces  this  time  to  "at  least 
fifteen  days."  This  relaxation  of  the  requirements  for 
continuance  before  term,  the  provisions  of  GS  1-176  (al- 
lowing continuances  during  a  term),  and  many  judges' 
"rules  of  discretionary  thumb"  [see  Shannonhouse,  "Con- 
tinuance Rules  and  Practices,"  POPULAR  GOVERN- 
MENT (Special  Issue),  April,  1958],  places  almost  un- 
limited control  over  the  time  of  trial  of  an  action  in  th° 
hands  of  the  attorneys  concerned. 

Execution.  Before  the  1953  amendment  to  GS  1-305. 
clerks  of  the  Superior  Court  were  required  to  "issue  exe- 
cutions on  all  judgments  rendered  in  their  respective 
courts,"  under  specified  conditions.  The  1953  amendment 
changed  the  word  "rendered"  to  "docketed"  and  made 
other  changes  in  the  conditions  for  issuance.  Chapter 
1295  (HB  1166)  changed  "docketed"  back  to  "rendered," 
so  that  clerks  are  now  required  to  "issue  executions  on 
all  unsatisfied  judgments  rendered  in"  their  courts,  with 
the  same  qualifications  as  existed  before  the  amendment. 


The  statute  as  it  now  stands  does  not  provide  for  exe- 
cution to  be  issued,  therefore,  on  judgments  docketed  in 
one  court  when  those  judgments  were  rendered  in  another 
court.  Perhaps  the  most  common  example  of  such  judg- 
ments are  those  rendered  by  justices  of  the  peace.  Execu- 
tion on  such  judgments  may  be  issued  by  the  clerk  of  the 
Superior  Court  under  the  authority  of  GS  7-166.  Never- 
theless, it  would  appear  desirable  to  have  the  judgments 
on  which  execution  may  be  issued  more  carefully  spelled 
out  to  include  those  docketed  in  a  Superior  Court  as  well 
as  those  rendered  in  such  court. 

Notices.   [See  Sheriffs,  below.] 

Legal  Advertising.  Publication  of  legal  notices  in  coun- 
ties in  which  no  newspaper  qualified  for  legal  advertising 
is  published  was  provided  for  by  Chapter  350  (HB  61), 
which  amended  GS  1-597,  adding  a  new  paragraph  which 
permits  such  advertising  to  be  carried  in  a  newspape: 
published  in  an  adjoining  county  if  the  clerk  of  the  Su 
perior  Court  finds  that  such  newspaper  otherwise  quali- 
fies for  legal  advertising  and  has  a  general  circulation 
in  the   county   where   such   legal   advertising   is   required. 

Assistant  Clerks 

Chapter  1297  (HB  1180)  simplifies  the  population  for- 
mula for  determining  the  number  of  assistant  clerks  of 
the  Superior  Court  which  may  be  appointed,  and  in- 
creases the  number  of  such  assistants  allowed,  under  G3 
2-10,  as  follows:  two  assistants  in  counties  with  less  than 
50,000  population  (eliminating  the  former  limitation  of 
one  assistant  in  counties  of  less  than  25,000  population)  ; 
four  assistants  in  counties  of  50,000  to  80,000  population 
(formerly  three  assistants)  ;  and  six  assistants  in  coun- 
ties of  over  80,000  population  (formerly  four  assistants). 
A  number  of  the  clerks  of  the  Superior  Court  have  pointed 
out  that  the  statute  does  not  prescribe  an  authority  for 
determining  population  at  a  given  time  and  does  not  take 
into  consideration  the  several  counties  which  in  fact  have 
populations  much  larger  than  census  figures  indicate  be- 
cause of  military  installations,  such  as  Fort  Bragg  (Cum- 
berland County),  and  yet  such  installations  are  the  source 
of  a  great  deal  of  work  in  the  clerks'  offices.  It  is  probable 
that  legislation  will  be  proposed  in  the  next  session  of  the 
General  Assembly  which  will  further  amend  this  law  to 
recognize  these  considerations. 

Books  and  Records 

Two  paragraphs  of  GS  2-42  were  affected  by  1959 
legislation:  paragraph  six,  pertaining  to  the  record  of 
lis  pendens,  was  rewritten  (see  "Superior  Court,"  Civil 
Procedure,  Lis  Pendens,  above)  and  paragraph  35  [record 
of  permits  to  purchase  weapons]  was  repealed  as  to  over 
half  of  the  state's  100  counties  (See  Explosives  and 
Weapons,  below). 

Money  in  Hand;  Investments  and  Disbursements 

The  popular  claims  that  we  live  in  a  condition  of 
"spiraling'  inflation"  are  somewhat  supported  by  the  his- 
tory of  GS  2-53,  which  permits  the  clerks  of  the  Superior 
Court  to  disburse  certain  amounts  paid  in  to  them  for 
the  benefit  of  minor  or  indigent  children  and  for  incom- 
petent or  insane  persons  without  the  appointment  of 
a  guardian.  In  1924  the  maximum  amount  which  could 
be  so  disbursed  was  $100;  in  1927  the  amount  was  in- 
creased to  $300  and  in  1949  to  $500.  Chapter  794  (HB 
846)  doubled  the  maximum  limit,  so  that  now  the  clerks 
may  disburse  not  more  than  $1,000,  without  appointing  a 
guardian,    for    the    benefit    of    "any    minor,    indigent    or 
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needy  child  or  children  ...  or  incompetent  or  insane 
person."  The  proceeds  of  an  insurance  policy  which  accrue 
to  such  a  person  and  which  may  be  disbursed  by  the 
clerk  without  the  appointment  of  a  guardian,  would  ap- 
pear still  to  be  limited  to  $500  by  GS  2-52,  which  was  not 
specifically   affected  by  Chapter  794. 

Chapter  795  (HB  848),  amending  GS  28-68),  also 
doubled  (from  $500  to  $1,000)  the  amount  which  the 
clerk  of  the  Superior  Court  may  receive  from  persons  in- 
debted to  intestates  where  no  administrator  is  appointed. 

Evidence 

Chapter  646  (SB  107)  added  new  section  GS  8-53.1, 
providing  that  confidential  communications  to  clergymen 
of  established  churches  or  religious  organizations  are 
privileged   under   specified   conditions. 

The  formerly  rather  complicated  formula  for  determin- 
ing the  notice  required  to  be  given  before  taking  a  de- 
position (GS  8-72),  based  upon  railway  mileage,  has 
been  simplified  by  Chapter  468  (SB  137)  to  provide  that 
10  days'  notice  must  be  given  when  the  party  served  re- 
sides within  the  state  and  15  days  notice  must  be  given 
when  the  party  served  resides  outside  the  State.  In  eacn 
case  the  time  is  computed  by  excluding  the  day  on  which 
the  notice  is  served  and  by  including  the  day  of  the  tak- 
ing. 

Explosives  and  Weapons 

Explosives,  blank  cartridge  pistols,  and  weapons  of 
various  kinds  are  within  the  purview  of  sheriffs  in  some 
of  the  counties  and  the  clerks  in  other  counties,  as  a  re- 
sult of  three  new  acts  of  the  General  Assembly.  In 
Franklin,  Granville,  Vance  and  Warren  counties,  the 
sheriffs  are  authorized  to  issue  permits  to  possess  Dr 
carry  explosives,  under  specified  circumstances,  but  the 
clerk  of  the  Superior  Court  is  authorized  to  do  so  if  the 
sheriff  fails  or  refuses  to  do  so,  and  the  county  commis- 
sioners in  these  counties  may  provide  that  the  clerk  or 
assistant  clerk  of  the  Superior  Court  issue  such  permits 
in  the  first  instance.  [Chapter  549  (HB  468),  creating 
new  section  GS  14-283.1,  as  to  the  counties  listed.  The  bill 
originated  as  a  statewide  act,  but  was  finally  limited  as 
indicated   before   ratification.] 

Blank  cartridge  pistols  were  brought  within  the  terms 
of  GS  14-402  (sale  of  certain  weapons  without  permit 
forbidden),  which  required  the  clerks  of  Superior  Court 
to  issue  such  permits  under  specified  circumstances,  by 
Chapter  1068  (KB  929).  Then  an  act  [Ch.  1073  (HB 
1048)]  which  became  effective  subsequent  to  the  effective 
date  of  Chapter  1068  transferred  to  the  sheriffs  the  duties 
formerly  performed  by  the  clerks  in  issuing  such  permits 
[Amending  GS  Ch.  14,  Art.  53],  but  41  counties  were 
exempted  from  the  new  act.  The  same  act  *  ransferred 
to  the  sheriffs  in  the  counties  which  were  not  exempted 
the  duties  of  the  clerk  of  the  Superior  Court  in  disposing 
of  pistols  confiscated  as  a  result  of  conviction  of  violating 
GS  14-269  (carrying  concealed  weapons).  It  would  thus 
appear  to  be  an  appropriate  time  for  some  law  enforce- 
ment agency  to  study  the  laws  of  other  states  pertaining 
to  registration  of  dangerous  weapons  and  to  consider 
the  advisability  of  a  statewide  act  bringing  together  in 
one  place  the  varying  provisions  in  this  area  and  placing 
the  responsibility  for  enforcing  these  provisions  in  a  more 
consistent  manner. 

Extradition 

Waiver  of  extradition  may  now  be  made  before  a  clerk 


of  the  Superior  Court  as  well  as  before  a  judge  of  a  court 
of  record.   [Ch.  271    (HB  287),  amending  GS  15-80.] 
Administration  of  Estates 

GS  28-149  (order  of  distribution)  was  repealed  by 
Chapter  879  (SB  102)  and  the  subject  formerly  covered 
by  this  statute  is  now  included  in  rewritten  Chapter  29, 
the  "Intestate  Succession  Act,"  which  will  become  effective 
July  1,  1960.  [A  detailed  analysis  and  discussion  of  the 
new  intestate  succession  act  will  be  published  in  a  forth 
coming  issue  of  POPULAR  GOVERNMENT. 

The  limitation  on  the  clerk's  discretion  in  fixing  com 
missions  to  be  received  by  personal  representatives  was 
increased  by  Chapter  662  (HB  847),  which  amends  GS 
28-170  to  provide  that  this  discretionary  power  may  be 
exercised  when  the  gross  value  of  the  estate  is  $2,000 
(formerly  $1,000). 

Claims  for  payment  of  reasonable  hospital  and  medical 
expenses,  not  over  $500,  may  now  be  paid  out  of  the 
amount  recovered  in  a  wrongful  death  action,  provided 
such  claims  are  approved  by  the  clerk  of  the  Superior 
Court.  The  usual  right  of  appeal  from  a  clerk  to  the 
Superior  Court  is  also  provided  for.  [Ch.  1136  (HB  803), 
amending  GS  28-173.] 

New  section  GS  28-184.1  was  added  by  Chapter  1160 
(SB  76),  pertaining  to  the  exercise  of  powers  of  joint 
personal  representatives  by  one  or  more  of  such  repre- 
sentatives. As  used  in  the  new  section,  "personal  repre- 
sentatives" includes  executors,  administrators,  adminis- 
trators c.t.a.,  administrators  d.b.n.,  collectors,  and  testa- 
mentary trustees.  The  new  section  provides  that  if  a  will 
sets  forth  the  powers  of  such  personal  representatives  by 
all  of  them  or  by  any  one  or  more  of  them,  the  provisions 
of  the  will  control;  however,  if  the  will  does  not  prescribe 
the  powers  of  such  personal  representatives,  they  may,  by 
written  agreement  signed  by  all  of  them  and  filed  with  and 
approved  by  the  clerk  of  the  Superior  Court  of  the  county 
in  which  they  qualified,  provide  that  any  one  or  more  of 
certain  specified  powers  be  exercised  by  one  or  more  of 
them  as  designated  in  such  agreement.  The  act  further  pro- 
vides that  all  acts  of  such  personal  representatives,  other 
than  those  set  forth  in  the  new  section,  must  be  performed 
by  both  of  the  personal  representatives  if  there  are  two 
and  by  a  majority  of  such  personal  representatives  if  there 
are  more  than  two.  Ministerial  acts  may  be  performed 
by  any  one  of  them  and  none  of  them  is  relieved  of 
liability  on  his  bond  by  entering  into  such  a  written 
agreement. 

Descents 

The  entire  chapter  on  descent  and  distribution  was  re- 
written as  the  "Intestate  Succession  Act"  by  Chapter 
879  (SB  102).  The  new  act  makes  such  extensive  changes 
in  the  law  that  it  cannot  be  adequately  covered  here.  A 
detailed  analysis  and  discussion  of  the  new  act  will  be 
published  in  a  forthcoming  issue  of  POPULAR  GOV 
ERNMENT. 

Widows;   Dissent   front    Will 

Chapter  880  (SB  104),  rewrote  GS  Chapter  30,  Article 
1  (Dissent  from  Will)  to  make  it  consistent  with  the 
new  Intestate  Succession  Act  (GS  Chapter  29,  as  re- 
written). The  rewritten  article  provides  that  a  person 
may  not  dissent  from  a  deceased  spouse's  will  if  lie 
receives  one-half  or  more  of  the  property  passing  at  death, 
including  both  property  passing  under  the  will  and  outside 
the  will;  a  dissent  may  be  filed  with  the  clerk  of  Superior 
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Court  within  six  months  after  probate  of  the  will  and 
may  be  in  person  or  by  an  attorney  authorized  in  writing. 
For  a  minor  spouse,  a  dissent  may  be  executed  and  lilcd 
by  a  guardian.  Dissent  must  be  filed  as  a  record  of  the 
court.  As  to  the  effect  of  dissent,  the  rewritten  article 
distinguishes  between  the  first  spouse  of  decedent  and 
the  second  or  subsequent  spouses;  and  provides  that  the 
residue  of  the  net  estate  shall  be  distributed  as  provided 
in  the  will,  diminished  pro  rata  unless  the  will  provides 
otherwise.  The  new  article  is  effective  July  1,  1960;  and 
is  applicable  only  to  estates  of  persons  dying  on  or  after 
that  date. 

Fiduciaries 

Chapter  1246  (SB  448)  adopts  for  North  Carolina  the 
uniform  act  for  simplification  of  fiduciary  security  trans- 
fers (GS  Chapter  32).  The  new  act  will  be  discussed  in  a 
forthcoming   issue   of   POPULAR   GOVERNMENT. 

The  General  Assembly  carried  further  its  unprecedented 
pattern  of  major  revision  by  rewriting  GS  Chapter  33, 
Article  12,  Gifts  of  Securities  to  Minors.  [Chapter  11 06 
(SB.    143).] 

Under  an  amendment  to  GS  36-1  (Chapter  i015;  113 
913),  fiduciaries  may  invest  surplus  funds  in  savings 
accounts  in  federally  insured  banks  in  North  Carolina 
or  in  certificates  of  deposit  issued  by  such  banks.  This 
act  also  amended  GS  34-13  to  add  these  two  investments 
to  the  list  of  those  authorized  for  guardians  under  the 
veterans'   guardianship   act. 

Probate    and   Registration 

[See,  also,  "Registers  of  Deeds,"  elsewhere  in  this 
issue.] 

The  number  of  papers  filed  for  probate  and  registration 
is  due  to  increase  as  a  result  of  Chapter  1026  (HB  1094), 
which  adds  new  section  GS  47-20.4,  providing  that  a 
deed  of  trust  or  mortgage  must  be  registered  in  each 
county  where  any  of  the  affected  land  lies  in  order  to  be 
effective  as  to  such  land.  The  new  section  also  adds 
mortgages  of  "a  leasehold  interest  or  other  chattel  real" 
to  the  instruments  which  must  be  so  recorded. 

An  additional  asknowledgement  before  the  clerk  of  Su- 
perior Court  is  required  by  Chapter  1235  (SB  61), 
amending  GS  47-30  (see  new  subparagraph  d)  to  requirt 
that  all  land  maps  presented  to  the  register  of  deeds  for 
i-ecording  shall  contain  a  certificate  by  the  person  making 
the  survey  (or  the  person  making  the  map)  stating  the 
source  of  information  and  other  data.  It  is  the  execution 
of  this  certificate  which  shall  be  acknowledged  before  the 
clerk  of  Superior  Court.  The  form  of  the  certificate  and 
probate  are  set  out  in  the  statute. 

After  January  1,  1960,  maps  filed  in  special  proceed- 
ings will  be  required  to  meet  the  recordation  requirements 
of  GS  47-30,  in  accordance  with  Chapter  1235  (SB  61), 
amending  GS  47-32.  The  new  act  further  provides  that 
the  clerk  of  Superior  Court  shall  file  a  copy  of  the  map 
in  the  special  proceeding  book  and  certify  a  copy  to  the 
register  of  deeds  of  the  county  in  which  the  lands  lie. 
The  clerk  is  entitled  to  a  fee  for  such  service,  not  over 
$10.00,  to  be  fixed  by  the  Board  of  County  Commissioner^. 

Court  Statistics 

A  trend  to  limit  court  and  crime  statistics  collected  by 
the  Department  of  Justice  and  to  shift  some  of  this  duty 
to  the  Chief  Justice  of  the  Supreme  Court  began  with  the 
appointment  of  an  administrative  assistant  to  the  Chief 
Justice  in   1951,  and  continued  with  the  1955  amendment 


to  GS  114-10  which  separated  civil  and  criminal  statistics, 
placing  the  responsibility  for  collection  of  the  former  on 
the  Chief  Justice.  Chapter  297  (SB  109)  is  another  step 
in  this  direction.  The  new  act  rewrote  GS  114-11. 1,  which 
grew  out  of  GS  114-10  by  the  1955  amendment,  to  clarify 
the  authority  of  the  Chief  Justice  as  to  the  statistical 
data  which  the  clerks  of  Superior  Court  are  required  to 
furnish  on  forms  provided  and  at  such  times  as  the  Chief 
Justice  shall  require.  The  rewritten  section  includes  civil 
and  criminal  litigation  and  increases  from  $200  to  $250 
the  amercement  of  clerks  who  fail  or  refuse  to  furnish 
such  data.  More  significantly,  the  reference  in  the  old 
statute  to  statistical  data  to  be  furnished  by  clerks  of 
the  Superior  Court  "and  other  court  officials,"  was  limited 
by  the  new  act  to  clerks  of  the  Superior  Court  alone. 
Thus,  the  Chief  Justice  no  longer  has  authority,  under 
this  act,  to  require  statistical  reports  from  clerks  of 
court  other  than  the  Superior  Court.  The  separation  be- 
tween the  statistical  collection  duties  of  the  Attorney 
General,  under  GS  114-10,  and  the  similar  duties  of  the 
Chief  Justice  under  GS  114-11.1,  now  being  essentially 
complete,  it  would  seem  appropriate  to  shift  the  statutory 
directions  as  to  the  latter  official  over  to  GS  Chapter  7, 
subchapter  1  (Supreme  Court)  and  out  of  GS  Chapter 
114    (Department  of  Justice). 

Miscellaneous  Provisions 

Approval  of  bonds.  The  clerk  of  Superior  Court  is  re- 
quired to  approve  railroad  policeman's  bonds,  under  Chap- 
ter 124  (SB  44),  amending  GS  60-84,  which  also  provides 
that  such  bonds  may  be  in  cash,  by  corporate  surety,  or  by 
two  or  more  individual  sureties  owning  equity  in  realty 
in  North  Carolina  worth  twice  the  amount  of  the  bond. 
Only  the  two  or  more  individual  sureties  need  be  ap- 
proved by  the  clerk. 

Lock  boxes.  Chapter  1192  (SB  465)  amended  GS  105- 
24  to  require  the  presence  of  the  clerk  of  the  Superior 
Court  when  a  "lock  box"  to  which  a  decedent  had  access 
is  opened  by  an  executor,  administrator,  personal  repre 
sentative,  or  cotenant.  The  act  also  adds  lessee  to  the  list 
of  persons  who  must  be  accompanied  by  the  clerk  of 
Superior  Court  when  such  a  lock  box  is  opened.  As  to 
such  depositories  to  which  a  decedent  merely  had  access, 
the  clerk  is  to  supervise  the  inventory  only  of  assets 
in  which  the  decedent  had  an  interest. 

Civil    Procedure 

[Other  changes  in  civil  procedure  are  noted  under  that 
heading  following  "Clerks,   Superior   Court,"   above.] 

Appeals.  An  additional  procedure  for  obtaining  the  dis- 
missal of  appeals  to  the  Supreme  Court  was  created  by 
new  GS  1-287.1  (Ch.  743)  ;  HB  599),  which  provides  that 
when  the  statement  of  a  case  on  appeal  has  not  been 
served  on  the  appellee  or  his  counsel  within  the  time 
allowed,  "it  shall  be  the  duty  of  the  presiding  judge," 
on  motion  of  appellee  (who  is  required  to  give  five  days' 
notice)  to  enter  an  order  dismissing  the  appeal.  The  new 
procedure  does  not  apply  in  cases  where  sentence  of  death 
has  been  pronounced,  nor  in  cases  where  a  statement  of 
case  on  appeal  is  not  required. 

Small  Claims.  Chapter  912  (HB  662)  added  a  proviso 
to  the  jury  trial  provision  (GS  1-593.5)  of  the  small 
claims  act  (GS  Ch.  1,  Art.  43A)  stating  that,  where  there 
is  no  jury  trial  in  such  actions,  the  judge  is  not  required 
to  comply  with  GS  1-185  (requiring  decision  in  writing, 
to  be  filed  with  the  clerk  during  the  court  at  which  the 
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trial  takes  place),   unless  requested   to   do   so   by  one  of 
the  parties  before  or  after  the  verdict. 

Real  Property  Actions.  Chapter  469  (SB  160)  adds  to 
GS  1-42  (presumption  of  possession  of  real  property 
follows  legal  title)  a  proviso  "that  a  record  chain  of 
title  to  the  premises  for  a  period  of  thirty  years  next 
preceding  the  commencement  of  the  action  shall  be  prima 
facie  evidence  of  possession  thereof  within  the  time  re 
quired  by  law."  GS  1-42  provides  that  the  establishment 
of  legal  title  creates  a  presumption  of  possession  in  the 
person  holding  the  legal  title  and  that  the  occupation  of 
the  premises  by  any  other  person  is  deemed  to  be  in  sub- 
ordination to  the  legal  title,  unless  such  occupation  is 
shown  to  be  adverse.  Thus  the  establishment  of  legal  title 
satisfies  the  requirement  of  GS  1-39  that  the  plaintiff 
show  possession  of  the  premises  within  20  years  before 
the  commencement  of  an  action  for  the  recovery  or  pos- 
session of  real  property.  [Conkey  v.  Lumber  Co.,  126  N.C. 
499  (1900).]  In  Moore  r.  Miller,  [179  N.C.  396  (1920)], 
the  Court  discussed  the  various  ways  of  establishing  legal 
title  for  this  purpose  and  concluded  that  a  mere  chain  of 
title  was  not  sufficient.  The  1959  amendment  of  GS  1-42 
fills  this  gap  in  cases  where  the  plaintiff  can  show  a 
record  chain  of  title  for  thirty  years  preceding  commence- 
ment of  the  action. 

Discontinuance.  GS  1-96,  which  was  rewritten  in  1953 
and  amended  in  1955,  was  again  rewritten  by  Chapter 
1161,  section  6  to  provide  that  an  action  discontinued  for 
failure  to  obtain  an  extension  of  time  in  which  to  serve 
the  summons  (or  failure  to  obtain  an  alias  or  pluries 
summons)  within  90  days  [GS  1-95]  may  be  revived 
by  obtaining  an  alias  or  pluries  summons  thereafter  (in 
addition  to  the  existing  method  of  having  an  extension 
endorsed  by  the  clerk  of  the  Superior  Court).  The  pro- 
vision that  such  action  is  then  deemed  to  have  begun  on 
the  date  of  issue  of  such  alias  or  pluries  summons,  or  on 
the  date  of  endorsement  by  the  clerk,  as  to  the  defendants 
thereafter  served,  is  restated  more  clearly. 

Motion  for  Nonsuit.  Chapter  77  (SB  82)  added  new 
section  GS  1-183.1,  which  makes  clear  that  the  granting 
of  defendant's  motion  for  nonsuit  as  to  plaintiff's  cause 
of  action  does  not  amount  to  the  taking  of  a  voluntary 
nonsuit  on  any  counterclaim  pleaded  by  defendant  pur- 
suant to  GS  1-137. 

Sheriffs 

Service   of  Process 

Chapter   522    (HB    443)    amended    GS    1-589    to    permit 


sheriffs  to  serve  subpoenas  for  witnesses  and  summonses 
for  jurors  by  telegram  or  certified  mail,  in  addition  to 
telephone  or  registered  mail.  When  served  by  certified 
mail,  the  service  and  return  is  handled  in  the  same  way  as 
services  by  registered  mail  (copy  mailed  and  written  re- 
ceipt requested  of  the  addressee;  receipt  then  filed  with  the 
return ) .  When  served  by  telegram,  the  sheriff  must  state 
on  his  return  that  such  subpoena  or  summons  was  so  serv- 
ed and  must  also  attach  to  his  return  a  copy  of  the  tele- 
gram, setting  forth  the  subpoena  or  summons  in  full,  and 
must  also  attach  a  service  message  from  the  telegraph  com- 
pany showing  personal  delivery  of  the  telegram  to  the  ad- 
dressee. Such  a  return  is  prima  facie  evidence  of  service 
and  the  person  named  is  bound  to  appear  as  if  personally 
served. 

The  same  chapter  also  amended  GS  8-59  to  provide  tha* 
a  subpoena  may  also  be  served  by  telephone,  telegram, 
or   certified   or  registered  mail   as   provided   in   GS   1-589. 

Criminal  Law;   Explosives  and   Weapons 

[See  article  entitled  "Criminal  Law,"  elsewhere  in  this 
issue  and  "Explosives  and  Weapons,"  under  the  heading 
"Clerks   of    Superior    Court,"   elsewhere    in    this    article.] 

Automobile  Equipment 

Vehicles  used  or  operated  for  law  enforcement  purposes 
by  sheriffs  and  their  salaried  deputies,  whether  owned  by 
the  county  or  not,  were  added  to  GS  20-125  (b).  thereby 
allowing  such  vehicles  to  be  equipped  with  "special  lights, 
bells,  sirens,  horns  or  exhaust  whistles"  of  a  type  ap- 
proved by  the  Commissioner  of  Motor  Vehicles  [Chapter 
1170  (SB  297)].  The  new  act  also  provides  that  sucn 
special  equipment  shall  not  be  operated  or  activated  by 
any  person  except  a  law  enforcement  officer  while  actively 
engaged  in  performing  law  enforcement  duties.  It  also 
amends  GS  20-130.1,  which  prohibits  any  person  operating 
a  vehicle  displaying  red  lights  visible  from  the  front,  t-; 
provide  that  "the  provisions  of  this  section  shall  not  ap- 
ply to  motor  vehicles  used  in  law  enforcement  by  the 
sheriff  or  any  salaried  deputy  sheriff  or  salaried  rural 
policeman." 

Miscellaneous  provisions 

There  was  the  usual  flood  of  local  legislation  pertaining" 
to  salaries  and  fees,  deputies,  jail  operations,  law  en 
forcement  officers'  relief  and  retirement  funds  (local), 
and  other  matters.  Such  local  acts  affected  the  sheriffs' 
offices  in  69  counties,  a  list  of  which,  including  chapter 
and  bill  numbers,  is  available  on  request  to  the  Institute 
of  Government. 
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REGISTERS  OF  DEEDS 

By  Robert  Montgomery,  Jr. 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  are  the  bill  mem- 
bers of  bills  introduced  in  the  House  and  in  the  Senate. 

Traditionally,  legislation  affecting  registers  of  deed:', 
is  usually  placed  in  chapters  of  the  North  Carolina  Gen- 
eral Statutes  other  than  Chapter  161,  which  is  the  Chap- 
ter devoted  to,  and  entitled,  "Registers  of  Deeds."  The 
1959  General  Assembly,  in  every  case  except  one,  followed 
this  tradition. 

The  North  Carolina  Association  of  Registers  of  Deeds 
recommended  four  major  items  of  affirmative  legislation 
to  the  General  Assembly,  which  acted  favorably  on  each 
item.  The  only  matter  that  marred  an  otherwise  perfect 
legislative  program  for  the  Association  was  a  portion  of 
one  bill  which  established  a  recording  tax  in  connection 
with  the  financing  of  a  "North  Carolina  Survey  Base." 
Even  here,  however,  the  passage  of  the  particular  pro- 
vision represented  an  instance  of  the  legislative  grasp 
exceeding  its  reach,  and  action  by  the  Attorney  General 
of  North  Carolina  apparently  has  eliminated  this  fly  in  the 
Association's   legislative  ointment. 

Maps  and  Plats 

Of  major  significance  to  registers  of  deeds  this  year 
were  items  of  legislation  submitted  pursuant  to  the  recom- 
mendations of  the  North  Carolina  Commission  for  the 
Study  of  a  Uniform  Map  Law.  Of  six  Senate  bills  rati- 
fied in  this  connection  (SB  61  through  SB  66),  three  di- 
rectly affect  the  register  of  deeds  in  his  official  capacitv. 
Mapping   Requirements  and  Recordation. 

The  preparation  and  recordation  of  maps  is  substan- 
tially affected  by  Chapter  1235  (SB  61)  which  rewrites 
and  expands  GS  47-30  to  provide  for  comparatively  uni- 
form sizes  of  maps  presented  in  various  counties  for 
recordation.  Applicable  only  to  land  maps  presented  for 
recordation  in  North  Carolina  after  January  1,  1960. 
the  rewritten  version  of  GS  47-30  specifies  that  such 
maps  shall  have  an  outside  marginal  size  of  not  more 
than  21  inches  by  30  inches  nor  less  than  8%  inches  by 
11  inches,  including  IV2  inches  for  binding  on  the  left 
margin  and  a  %  inch  border  on  each  of  the  other  sides. 
Where  the  size  of  land  areas  mapped  or  suitable  scale  to 
assure  legibility  require,  the  law  provides  that  maps 
may  be  placed  on  two  or  more  sheets,  with  appropriate 
match   lines. 

All  maps  presented,  to  which  the  law  is  applicable, 
are  required  to  be  reproducible  in  cloth,  linen,  film,  or 
other  permanent  material.  The  new  law  requires  registers 
to  maintain  in  map  files  the  reproducible  map  submitted 
and,  in  addition,  to  maintain  in  a  map  book  a  direct  or 
photographic  copy  of  the  map,  with  at  least  the  map  book 
entry  properly  indexed. 

A   saving   provision   in   the  new   statute    is   one   which 


or  other  laws  setting  forth  map  size  regulations  to  con- 
tinue, despite  the  new  law,  their  use  of  such  sizes  as  are 
currently  in  use  until  June  30,  1963,  the  critical  date  on 
or  before  which  the  affected  counties  must  modify  the 
map  sizes  to  conform  to  those  set  out  in  the  new  statute. 
Each  map  submitted  for  recordation  must  carry  a  cer- 
tificate by  the  person  making  the  survey  or  map,  indi- 
cating the  origin  of  information  shown  on  the  map,  in- 
cluding references  to  deeds  and  to  any  other  recordeu 
permits  all  counties  currently  operating  under  statutes 
data  designated.  An  additional  requirement  is  that  cer- 
tain technical  surveying  and  mapping  data  be  shown  and, 
where  the  map  is  the  result  of  a  survey,  it  must  be  ac- 
curately tied  to  a  monument  of  some  U.  S.  or  state 
agency  survey  system. 

Plats  and  maps  prepared  and  submitted  for  recorda- 
tion under  the  new  law  must  be  proven  and  probated 
as  provided  for  deeds  and  other  conveyances  before  re- 
cordation can  be  effected. 

Chapter  1235  (SB  61)  also  modifies  GS  47-32  to  pro- 
vide that,  after  January  1,  1960,  maps  filed  in  special 
proceedings  must  meet  the  specifications  set  forth  in  the 
new  law  and  that  the  clerk  of  the  Superior  Court  of  the 
county  in  which  the  special  proceeding  is  pending  shall 
certify  a  copy  of  the  map  to  the  register  of  deeds  of  the 
county  in  which  the  affected  lands  lie,  for  recordation  in 
the   county   map   book  provided  for   by  the   law. 

The  new  law,  unfortunately,  is  to  some  extent  self 
destructive  in  the  sense  that  a  number  of  counties  are 
excepted  from  its  application.  They  are:  Alexander,  Al'e- 
ghany,  Beaufort,  Bladen,  Caswell,  Cherokee,  Franklin, 
Greene,  Harnett,  Hoke,  Hyde,  Jones,  Lee,  Lenoir,  Madi- 
son, Martin,  Northampton,  Pamlico,  Pasquotank,  Pender, 
Person,  Pitt,  Robeson,  Swain,  Tyrrell,  Washington  and 
Watauga. 
Survey  Base  Tax. 

As  originally  introduced,  Chapter  1315  (SB  66)  would 
have  added  GS  102-13  to  provide  for  the  collection  of  a 
recording  tax  of  50f  from  the  seller  on  each  transfer  of 
realty,  except  cemetery  lots,  rights  of  way,  easements 
and  leases,  by  registers  of  deeds,  for  the  purpose  of  par- 
tially financing  the  completion  of  the  North  Carolina 
Coordinate  System  provided  for  in  Chapter  102  of  the 
North  Carolina  General  Statutes.  The  Senate,  on  June 
18,  1959,  deleted  by  amendment  the  section  of  SB  66 
(Section  3)  relating  to  the  recording  tax.  However,  much 
to  the  amazement  of  registers  of  deeds  and  the  North 
Carolina  Senate,  Chapter  1315,  as  enrolled  and  ratified, 
contained  the  persistent  recording  tax  section. 

Insofar  as  the  enrollment  and  ratification  of  Chapter 
1315  were  concerned,  the  recording  tax  provision  seemed 
to  possess  all  the  technical  attributes  of  binding  law. 
However,  Senate  and  House  records  indicated  that  the 
act  had  passed  its  second  and  third  readings  on  the  same 


82 


Popular  Government 


date    (June   18,  1959)    in  the   Senate  and  its  second  and 
third  readings  on  the  same  date    (June  20,  1959)    in  the 
House  of  Representatives.  In  this  connection,  the  Attorney 
General  of  North  Carolina,  in  a  letter  dated  July  2,  1959, 
addressed    to    Lieutenant   Governor    Barnhardt,    renderea 
an  opinion  that  Section  3,  establishing  the  recording  tax 
in   Chapter   1315,   was   not   enacted    into   law    as   required 
by    Article    2,    Section    14,    of   the    Constitution    of    Nortn 
Carolina,  and  was  therefore  void.  The  section  of  the  Con- 
stitution in  question  reads,  in  pertinent  part,  as  follows: 
"No  law  shall  be  passed  ...  to  impose  any  tax  upon 
the  people  of  the  State  .  .  .  unless  the  bill  for  the  pur- 
pose   shall    have    been    read    three    several    times    in 
each  house  of  the  General  Assembly  and  passed  three 
several  readings,  which  readings  shall  have  been  on 
three  different  days  .  .  ." 
In  his  letter  to  Lieutenant  Governor  Barnhardt,  the  At- 
torney   General    ended    by    stating   his    opinion   that    the 
registers  of  deeds  in  the  counties  of  North  Carolina  should 
not  collect   the   recording  tax   provided  for   in   Section   3 
of  Chapter  1315. 
Repeal   of  Surveyors'   Instruments   Testing   Statutes. 

The  North  Carolina  Commission  for  the  Study  of  a 
Uniform  Map  Law  formally  concluded,  in  the  course  of 
its  deliberations,  that  improvements  in  the  quality  of 
surveying  instruments  had  rendered  obsolete  certain  tesU 
required  by  Article  6,  Chapter  81  of  the  General  Statutes 
(GS  81-59  through  GS  81-66).  The  Article  provides  that 
every  surveyor  operating  in  any  North  Carolina  county 
with  magnetic  instruments,  shall,  between  January  1  and 
December  21  of  each  year,  test  his  instruments  by  the 
official  meridian  monuments  in  the  county  in  which  he 
resides  or  the  nearest  county  in  which  such  monuments 
have  been  erected,  noting  the  error  of  the  instruments 
as  compared  with  monument  standards  and,  before  mak- 
ing surveys  in  a  county  other  than  the  one  in  which  the 
magnetic  instrument  has  been  tested,  to  procure  in  writing 
from  the  register  of  deeds  of  the  county  in  -which  monu- 
ments have  been  established  nearest  to  the  point  where 
the  survey  is  to  be  made  a  statement  giving  the  declina- 
tion of  the  magnetic  needle  for  the  year  in  which  it  was 
last  determined,  and  the  rate  and  direction  of  the  varia- 
tion of  the  magnetic  needle  since  that  time.  The  Article 
further  provides  that  the  records  of  such  tests  and  cor- 
rections, if  any,  shall  be  returned  by  the  surveyor  in 
writing  and  under  oath  to  the  register  of  deeds  for  the 
county  in  which  the  meridian  is  situated  within  ten  days 
from  the  taking  of  the  observation;  and  provides  that 
the  return  shall  be  filed  and  registered  by  the  register 
of  deeds  in  a  book  to  be  furnished  by  the  board  of  com- 
missioners of  the  county  and  entitled  "The  Meridian 
Record." 

The  instrument  and  meridian  testing  provisions  of  Ar- 
ticle 6,  Chapter  81  were  repealed  completely,  except  as  to 
Tyrrell  and  Washington  Counties,  by  Chapter  1158  (SB 
62). 

Appointment   of   Assistant   Registers   of   Deeds 

The  only  legislative  modification  in  the  register  of 
deeds  chapter  (Chapter  161)  involves  the  number  of  as- 
sistant registers  allowed  in  a  county.  Although  the  Gen- 
eral Statutes  provide  no  limitation  upon  the  number  of 
deputy  registers  of  deeds  which  a  particular  register  can 
appoint,  GS  161-6  as  previously  written  specified  that 
".  .  .  each  register  of  deeds  is  authorized  and  empowered, 


in  his  discretion,  to  designate  an  assistant  register  of 
deeds.  .  .  ."  Chapter  279  (SB  173)  amends  GS  161.6  to 
provide  that  each  register  of  deeds  can,  in  his  discretion, 
legally  appoint  one  or  7nore  assistant  registers  of  deeds. 
Registers    Again    Become    Entitled    to    Copies    of    Session 

Laws 

Until  the  year  1955,  registers  of  deeds  had,  under  the 
provisions  of  GS  147-45,  received  copies  of  the  Session 
Laws  following  the  adjournment  of  each  session  of  the 
General  Assembly. 

However,  in  1955,  the  registers,  along  with  the  sheriffs 
and  chairmen  of  boards  of  county  commissioners,  were 
dropped  from  the  statutory  list  of  officials  entitled  to  re- 
ceive copies  of  the  Session  Laws  from  the  Secretary  of 
State.  Chapter  215  (SB  172)  restores  registers  to  the 
list. 

Changes     in     Marriage     License     Provisions 

Proper    County   For   Issuance    of   Marriage    Licenses 

In  1957,  the  General  Assembly  amended  GS  51-6  to 
permit  the  register  of  deeds  of  the  county  of  residence 
of  either  of  two  persons  seeking  to  marry  each  other  to 
issue  a  license,  regardless  of  the  county  proposed  as  the 
place  of  solemnization  of  the  marriage.  Formerly,  the 
section  had  provided  that  only  the  register  of  deeds  of 
the  county  in  which  the  proposed  marriage  was  to  be 
solemnized  could  issue  a  license  for  the  marriage. 

Chapter    338    (SB    174)    restores   the   pre-1957   version 
of  GS  51-6  to  require  that  the  license  be  issued  only  by 
the  register  of  deeds  of  the  county  where   the  marriage 
ceremony  is  to  take  place. 
Marriage  Certificate  Return  Corrections. 

Under  GS  51-18.1,  the  register  of  deeds  of  any  county 
is  authorized  to  correct  a  record  of  application  for  a 
marriage  license,  or  an  application  for  license,  when  it 
appears  that  the  name  of  either  or  both  parties  to  the 
marriage  is  incorrectly  stated.  The  documentary  authority 
required  for  such  correction  is  an  affidavit  signed  by  one 
or  both  applicants  for  the  marriage  license,  accompanied 
by  affidavits  of  at  least  two  other  persons  who  know  the 
true  name  or  names  of  the  person  or  persons  seeking  the 
correction. 

Chapter  344  (HB  493)  amends  GS  51-18.1  to  extend 
the  correctional  authority  to  the  return  or  certificate 
of  the  officer  officiating  at  the  celebration  of  the  mar- 
riage. The  procedure,  and  the  required  documentary 
authority,  is  the  same  as  that  previously  provided  in  the 
section. 
'Tubercular"  Marriages. 

Of  interest  to  registers  of  deeds  in  connection  with  the 
issuance  of  marriage  licenses  is  Chapter  351  (HB  110) 
which  amends  GS  51-10  to  authorize  the  issuance  of  mar- 
riage licenses  to  applicants  with  active  tuberculosis  if 
the  party  or  parties  with  active  tuberculosis  show  evidence 
of  being  under  treatment.  However,  both  parties  must 
be  known  to  the  local  health  department;  both  parties 
must  agree  to  take  adequate  treatment  until  cured  or 
protected,  and;  (1)  the  female  applicant  must  be  preg- 
nant or  the  parties  must  have  a  child  and  the  marriage 
must  be  necessary  to  protect  the  legitimacy  of  the  child, 
or  (2)  the  marriage  must  be  necessary  to  validate  a 
marriage  entered  into  by  the  parties  prior  to  the  illness 
which  was  invalid  by  reason  of  a  technicality,  but  which 
technicality  is  not  a  bar  to  marriage  in  North  Carolina. 
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Vital     Statistics    Notarial    Authority 

The  provisions  of  GS  130-57  formerly  limited  the  notar 
ial  authority  of  registers  of  deeds  in  connection  with 
vital  statistics  documents  to  papers  relating  to  delayed 
birth  registrations  only.  Chapter  986  (SB  223)  amends 
GS  130-57  to  authorize  registers  of  deeds  to  take  ac- 
knowledgements, administer  oaths,  and  to  perform  all 
other  notarial  acts  necessary  for  the  registration  or 
issuance  of  certificates  relating  to  births,  deaths,  or  mar- 
riages, and,  in  addition,  validates  all  such  notarial  acts 
occurring  prior  to  the  ratification  of  the  chapter. 

Other    General     Legislation    of     Interest 

Registers  of  deeds  will  find  interesting  other  items  of 
general  legislation,  most  of  which  are  discussed  in  other 
articles  of  this  issue.  Briefly,  some  items  of  particular 
interest  are:  Chapter  1237  (SB  65),  which  provides  for 
the  appointment  of  county  surveyors  (with  Stanly  and 
Carteret  Counties  excepted).  Chapter  1162  (SB  101), 
which  sets  up  a  program  of  security  microfilming  of 
county  records  by  the  North  Carolina  Department  of 
Archives  and  History;  Chapter  289  (HB  252),  which 
amends  GS  97-2(2)  to  authorize  workmen's  compensation 
coverage  to  both  elected  and  appointed  officials  of  political 
subdivisions  of  North  Carolina  upon  a  proper  resolution 
of  the  governing  body  of  the  subdivision;  Chapter  251 
(HB  271),  which  amends  GS  153-9  to  authorize  boards 
of  county  commissioners  to  fix  office  hours,  work  days 
and  holidays  in  the  various  offices  of  the  county;  and 
Chapter  512  (HB  384),  which  creates  new  GS  39-13.4 
to  provide  that  any  conveyance  of  real  property  or  any 
interest  therein  by  a  husband  or  wife  shall  be  valid  to 
pass  such  title  as  the  grantor  has,  if  the  husband  and 
wife  have  previously  executed  and  recorded  in  the  county 
where  the  land  lies  a  valid  deed  of  separation  which 
authorizes  the  husband  or  wife  to  convey  real  property 
without  the  consent  and  joinder  of  the  spouse  (unless 
the  deed  of  separation  is  cancelled  of  record  by  both 
parties  and  witnessed  by  the  register  of  deeds  or  deputy 
or  assistant  register  of  deeds,  or  unless  a  written  instru- 
ment of  cancellation  executed  and  acknowledged  by  both 
husband  and  wife  has  been  received  in  the  office  of  the 
register  of  deeds). 

Beneficiary    Cancellation    Bill    Fails 

The  continuing  question  of  whether  or  not  the  bene- 
ficiary of  a  deed  of  trust  can  effect  a  valid  record  can- 
cellation of  the  instrument  under  GS  45-37  came  up  for 
its  biennial  consideration  by  the  General  Assembly  in 
1959.  Attorneys  and  officials  are  generally  in  disagree- 
ment on  the  answer  to  the  question,  with  those  who  claim 
"no"  apparently  having  the  edge. 

HB  314  would  have  eliminated  the  seeming  ambiguity  in 
GS  45-37  and  would  have  provided  authority  to  bene- 
ficiaries to  effect  a  "personal"  (marginal  cancellation 
without  the  original  instruments  as  distinguished  from 
an  "exhibition"  cancellation,  where  the  instruments,  mark- 
ed paid  and  satisfied,  are  actually  presented  to  the  regis- 
ter of  deeds)  cancellation  of  recorded  deeds  of  trust.  The 
bill  was  not  reported  out  of  committee;  therefore,  the 
problem  situation  under  GS  45-37  remains  the  same. 

Probate   and   Registration 

Although  new  laws  affecting  the  probating  of  instru- 
ments are  perhaps  of  more  interest  to  clerks  of  court 
than   to   registers   of   deeds,   the   laws,   both  general   and 


local,  requiring  the  draftsman  of  an  instrument  to  be 
designated  on  it  are  in  some  cases  of  equal  significance 
to  clerks  and  to  registers. 

A  general  law  which  would  have  prohibited  the  probate 
by  a  clerk  of  Superior  Court  or  registration  by  a  register 
of  deeds  of  any  instrument  on  which  the  draftsman  was 
not  designated  (with  some  enumerated  exceptions)  and 
would  have  required  the  recordation  of  the  name  and 
address  or  other  designation  of  the  draftsman  along  with 
the  instrument  was  proposed  as  HB  728.  This  law  failed 
to  reach  the  floor  of  the  House  for  consideration. 

Local  legislation  and  pseudo-local  legislation,  however, 
established  in  several  counties  the  requirement  that  the 
draftsman  of  an  instrument  be  designated  in  order  for 
the  instrument  to  be  entitled  to  probate. 

Three  new  counties  were  brought  within  the  purview 
of  GS  47-17.1  which  prohibits  the  clerk  of  Superior  Court 
from  accepting  documents  for  probate  (with  certain  ex- 
ceptions) unless  the  cover  page  clearly  designates  the 
draftsman  of  the  document.  They  are:  New  Hanover  by 
Chapter  548  (SB  300);  Orange  by  Chapter  312  (HB 
487);  and  Onslow  by  Chapter  783  (HB  681).  In  these 
counties,  as  in  the  ones  previously  designated  by  the 
section,  the  clerk  of  court  is  the  specified  enforcing  officer 
of   the   requirement. 

Chapter  1149  (HB  1300),  applicable  only  to  Cabarrus 
County,  adds  a  new  section,  GS  47-13.2,  which  provides, 
somewhat  differently  from  GS  47-17.1,  that  no  instrument 
shall  be  accepted  for  probate  or  registration  by  the  clerk 
of  Superior  Court  or  the  register  of  deeds  without  a 
designation  of  the  draftsman's  name.  It  also  requires  that 
the  draftsman's  name  and  address  be  recorded  with  the 
instrument,  but  sets  out  certain  exceptions,  both  as  to 
types  of  documents  and  as  to  cases  where  the  draftsman 
cannot  be  determined  or  is  deceased. 

In  the  case  of  Duplin  County  and  McDowell  County, 
Chapters  266  (SB  170)  and  589  (HB  763)  respectively 
bring  them,  via  the  provisions  of  Chapter  1160  of  the 
1953  Session  Laws,  under  GS  47-17.1.       , 

Seven  counties — Edgecombe,  Nash,  Richmond,  Hender- 
son, Robeson,  Stanly,  and  Montgomery — are  affected  by 
Chapter  1279  (HB  945),  which  establishes  substantially 
the  same  requirements  as  GS  47-17.1,  apparently  placing 
the  enforcement  responsibility  on  the  clerk  of  Superioi 
Court  and  making  no  requirement  that  the  name  and 
address  of  the  draftsman  be  recorded  with  the  instru- 
ment. 

Perhaps  the  most  stringent  legislation  relating  to  drafts- 
man designation  is  Chapter  932  (HB  1203),  applicable  on- 
ly to  Franklin  County,  which  provides  that  neither  the 
clerk  of  Superior  Court  nor  the  register  of  deeds  shall 
accept  for  recordation  any  deed,  deed  of  trust  or  mortgage 
executed  after  July  1,  1959,  unless  the  draftsman  is  desig- 
nated ;  and  that  the  name  of  the  draftsman  must  be  re- 
corded. Excepted  are  instruments  executed  and  acknowl- 
edged out  of  the  county  and  instruments  where  the  per- 
son presenting  them  cannot  obtain  the  signature  of  the 
draftsman;  however,  in  the  latter  case,  the  clerk  must 
enter  an  order  based  on  a  verified  petition. 
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Salaries 

Eighteen  registers  of  deeds  received  fixed  salary  in- 
creases by  local  acts  of  the  1959  General  Assembly.  The 
counties  involved  are:  Alamance — Chapter  1299  (HB 
1189),  which   also   provides  that  travel   and   expense   al- 
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lowances  are  still  to  be  fixed  by  the  board  of  county  com- 
missioners; Alexander — Chapter  219  (HB  103)  ;  Beau- 
fort—Chapter 473  (SB  292),  which  also  deletes  the  for- 
mer authority  of  the  board  of  county  commissioners  to 
increase  or  decrease  the  salary;  Davie — Chapter  892 
(HB  987),  which  also  fixes  the  salary  of  the  deputy; 
Forsyth— Chapter  738  (SB  385),  which  also  establishes 
a  lower  salary  for  any  successor  in  office;  Franklin — 
Chapter  1081  (HB  1162),  which  also  provides  that  the 
board  of  county  commissioners  may  decrease  the  salary 
of  the  register  of  deeds'  assistants  by  not  more  than 
10%;  Graham— Chapter  593  (HB  770);  Harnett^Chap- 
ter  998  (SB  482);  Jackson— Chapter  143  (HB  134), 
Macon — Chapter  380  (HB  470),  which  also  relieves  the 
register  of  deeds  of  former  duties  as  county  accountant 
and  tax  supervisor;  Madison — Chapter  384  (HB  500), 
which  also  applies  to  the  deputy  register  of  deeds;  Meck- 
lenburg—Chapter 961  (HB  1163)  ;  New  Hanover— Chap- 
ter 471  (SB  269);  Person— Chapter  581  (HB  63S)  ;  Pitt 
—Chapter  884  (HB  777);  Richmond— Chapter  389  (HB 
362)  ;  Stokes— Chapter  689  (HB  782),  which  also  applies 
to  the  deputy  register  of  deeds;  and  Vance — Chapter 
992    (SB  422). 

In  seven  counties,  the  boards  of  county  commissioners 
were  provided  by  local  acts  with  fiscal  ranges  within  which 
to  fix  the  compensation  of  registers  of  deeds:  Burke — 
Chapter  1095  (HB  1248);  Columbus— Chapter  467  (SB 
131),  which  provides  that  the  board  "shall  increase"  the 
register  of  deeds'  salary  not  more  than  10%;  Iredell — 
Chapter  651  (SB  355);  Lenoir— Chapter  736  (SB  380); 
McDowell— Chapter  893  (HB  991);  Moore— Chapter  997 
(SB   447);    and   Pasquotank— Chapter    1088    (HB    1232). 

Chapter  1228  (HB  1330),  applicable  to  Guilford  County, 
on  the  other  hand  eliminates  the  former  limitations  with- 
in which  the  board  of  county  commissioners  could  fix 
the  compensation  of  the  register  of  deeds. 

Four  new  counties  were  brought  under  the  provisions 
of  Article  6A  of  Chapter  153  (GS  153-48.1  through  GS 
153-48.5)  which  allows  the  board  of  county  commissioners 
to  fix  the  number  and  salary  of  deputies,  assistants  and 
other  employees  in  the  office  of  the  register  of  deeds  and 
other  county  officials  and  also  the  salary  of  the  register 
of  deeds:  Carteret— Chapter  1267  (HB  540);  Catawba— 
Chapter  497  (HB  653);  Currituck— Chapter  231  (HB 
309);  and  Wayne— Chapter  206    (SB  146). 

Other  counties  affected  by  local  acts  giving  the  boards 
of  county  commissioners  authority  to  fix  the  compensation 
of  registers  of  deeds,  but  not  coming  specifically  under 
Chapter  153,  Article  6A,  are:  Chowan— Chapter  39  (HB 
48)  ;  Craven— Chapter  842  (HB  1061),  which  also  applies 
to  deputies  and  assistants;  Cumberland — Chapter  955 
(HB  1148);  Henderson— Chapter  890  (HB  953),  which 
authorizes  the  board  to  increase  the  salary  of  the  regis- 
ter, assistant  and  deputy  as  much  as  15%  during  the 
period  of  July  1,  1959-June  30,  1961;  Northampton- 
Chapter  976  (HB  1214),  which  provides  a  limitation  of 
10%  on  any  salary  increase;  Randolph — Chapter  885  (HB 
792),  which  also  provides  a  10%  limitation;  and  Ruther- 
ford— Chapter  70  (HB  141),  which  specifies  a  5%  limi- 
tation. 

Chapter  389  (HB  362),  applicable  to  Richmond  County, 
authorizes  the  board  of  county  commissioners  to  set  the 
number  and  compensation  of  deputies  and  employees  of 
the  register  of  deeds  but  places  the  power  to  name  the 
deputies  and  employees  in  the  register  of  deeds. 


One  county,  Alamance,  was  added  to  the  list  of  counties 
in  the  second  paragraph  of  GS  153-48.5  by  Chapter  1288 
(HB  1086)  to  revoke  the  authority  of  the  board  of  county 
commissioners  to  fix  the  salaries  of  elective  officials. 

Chapter  376  (HB  435),  applicable  to  Montgomery 
County,  amends  GS  153-48.3  to  eliminate  the  20%  limi- 
tation on  increases  and  decreases  in  salaries,  travel  al- 
lowances and  compensation  of  officers  by  the  board  of 
county  commissioners. 
Fees 

Four  counties  were  brought  under  the  provisions  of 
GS  153-9  (12a)  by  the  1959  General  Assembly,  thus  per- 
mitting the  board  of  county  commissioners  to  fix  the  fees 
to  be  charged  by  the  registers  of  deeds  of  the  counties. 
The  statute  prohibits  the  board  from  increasing  or  de- 
creasing fees  more  than  2'0%  during  any  one  fiscal  year 
of  the  county.  The  counties  are:  Carteret — Chapter  1267 
(HB  540)  ;  Chatham— Chapter  664  (HB  869)  ;  Lee— Chap- 
ter 700    (HB  896);   and  Wayne— Chapter  206    (SB  146). 

Chapter  376  (HB  435)  removes  the  20%  limitation  in 
connection  with  increasing  or  decreasing  fees  under  GS 
153-9  (12a)    as   to   Montgomery   County. 

The  boards  of  county  commissioners  in  seven  more 
counties  were  authorized  by  local  acts  to  establish  the 
fees  to  be  charged  by  registers  of  deeds:  Anson — Chapter 
336  (HB  516)  ;  Chowan— Chapter  39  (HB  48)  ;  Davidson 
—Chapter  374  (HB  426);  Harnett— Chapter  520  (SB 
314),  which  permits  the  board  to  fix  fees  only  after  re- 
ceiving the  advice  and  recommendations  of  the  Harnett 
County  Judicial  Council;  Moore — Chapter  997  (SB  447), 
which  also  establishes  specific  fees  for  certified  copies 
of  birth,  marriage  and  death  records  at  $1.00 ;  Scotland 
—Chapter  295  (HB  326)  ;  and  Washington— Chapter  440 
(HB  582),  which  also  establishes  a  20%  limitation  on 
increases  and  decreases  during  any  fiscal  year  of  the 
county. 

Other  local  acts  established  specific  fees  to  be  charged 
by  the  register  of  deeds  of  the  applicable  county.  Chapter 
654  (SB  358)  created  a  specific  fee  schedule  in  lieu  of 
GS  161-10  and  GS  161-10.1  in  Iredell  County.  Chapter 
577  (HB  634)  set  a  fee  of  $1.50  for  the  first  page  and 
$1.00  for  each  additional  page  or  fractional  page  of 
"easement  rights-of-way"  in  Person  County.  Chapter 
1095  (HB  1248)  fixed  the  following  specific  fees  in  Burke 
County:   deed — $1.25,  deed  of  trust  and  mortgage — $1.50. 

Miscellaneous    Local    Acts 

Miscellaneous  local  acts  affecting  the  registers  of  aeeds 
of  three  counties  were  enacted  by  the  General  Assembly. 

Chapter  1114  (HB  1293)  validates  all  acts  of  the  deputy 
register  of  deeds  performed  in  the  register's  name  under 
GS  161-6  or  other  law  since  November  4,  1958  in  Watauga 
County. 

Two  acts  applicable  to  Washington  County  are  Chapter 
450  (HB  657)  and  Chapter  540  (HB  656).  The  first  re- 
quires persons  and  firms  to  furnish  blanks  of  instruments 
recorded  in  the  register  of  deeds  office  at  his  request.  The 
second  authorize"  the  use  of  a  record  book  entitled  "Mis- 
cellaneous" for  conditional  sale  contracts,  mortgages,  crop 
liens,  deeds  of  trust  and  other  instruments  and  validates 
the  previous  use  of  such  a  record  book. 

Finally,  Chapter  229  (HB  302)  provides  that  in  Wake 
County  the  county  tax  collector  shall  collect  beer  and  wine 
taxes,  a  duty  formerly  assigned  to  the  register  of  deeds 
in  that  county. 


June,  1959 
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PENAL  -  CORRECTIONAL 
ADMINISTRATION 

Dij  V.  L.  Bounds 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session  Laws 
of  North  Carolina.  HB  and  SB  numbers  refer  to  the 
bill  numbers  of  bills  introduced  in  the  House  and  in  the 
Senate. 

Two  years  of  extraordinary  progress  as  a  separate  de- 
partment of  State  government  provided  a  firm  foundation 
on  which  the  governing  authorities  of  the  North  Carolina 
Prison  Department  could  stand  with  confidence  in  present- 
ing their  legislative  program  to  the  1959  General  As- 
sembly. Seven  bills  pertaining  to  the  State  prison  system 
were  supported  by  the  Prison  Department  and  all  of 
them  were  enacted.  Three  bills  affecting  prisons  were 
opposed  by  the  Prison  Department;  two  of  them  died  in 
committee  and  the  third  was  killed  by  an  unfavorable 
committee  report. 

Disposition  of  Prison  Products 

Experience  in  this  State  and  elsewhere  has  demonstrat- 
ed that  a  well  developed  prison  industries  program  can 
provide  varied  and  constructive  employment  for  many 
prisoners  and  produce  quality  products  for  tax-supported 
agencies  at  less  than  the  cost  of  corresponding  items  ob- 
tained from  commercial  concerns.  But  experience  has  also 
shown  that  prison  industries  can  be  forced  to  shut  down 
by  lack  of  sales  for  their  products  where  they  are  re- 
stricted to  the  state-use  market  and  also  compelled  to  bid 
with  commercial  concerns  for  the  business  within  this 
market.  Private  enterprises,  with  other  markets  open  Lo 
them,  can  often  afford  to  bid  under  costs  for  a  period 
sufficiently  long  to  close  a  competing  prison  plant,  and 
then  raise  their  bids  to  recoup  their  losses. 

Prison  officials  agree  that  the  market  for  prison  in- 
dustry products  should  be  limited  to  tax-supported  agen- 
cies. They  also  agree  that  prison  industries  should  be  as 
diversified  as  practicable  to  reduce  to  a  minimum  compe- 
tition with  any  single  segment  of  the  free  economy,  as 
well  as  to  provide  the  variety  in  possible  job  assignments 
necessary  to  meet  the  varying  needs  of  a  very  heterogene- 
ous prison  population  and  to  avoid  training  more  prisoners 
in  a  particular  kind  of  work  than  can  be  absorbed  easily  in 
the  free  labor  market  as  the  prisoners  are  released.  But 
prison  officials  contend  that  it  is  in  the  best  interests  of 
the  State  as  a  whole  to  compel  State-supported  agencies 
to  purchase  fairly  priced  prison  products  that  meet  stand- 
ard specifications  and  the  reasonable  requirements  of  such 
agencies. 

Prison  industries  cannot  be  operated  without  competing 
with  some  private  enterprises.  Those  affected  almost  in- 
variably protest.  The  question  is  whether  the  advantage 
inherent  in  diversified  prison  industries  operating  under 
the  state-use  system  should  be  considered  to  constitute 
public  interests  that  outweigh  the  interests  of  private  in- 
dustries  adversely   affected.   The   1959   General    Assembly 


answered  this  question  in  the  affirmative  when  it  enacted 
one  of  the  seven  bills  supported  by  the  Prison  Department. 

Chapter  170  (HB  205)  rewrites  G.S.  14-346  and  adds 
a  new  paragraph  to  G.S.  148-70.  The  rewriting  of  G.S. 
14-346  was  deemed  necessary  by  the  Prison  Department 
to  clarify  the  exceptions  to  provisions  making  it  a  misde- 
meanor to  sell  in  this  state  products  of  convict  labor.  The 
law,  as  rewritten,  permits  open  market  sales  of  items 
produced  by  probationers,  parolees,  or  work-release  prison- 
ers, and  products  of  agricultural,  forestry,  quarrying,  or 
mining  operations  employing  inmates  of  a  State  penal  or 
correctional  institution.  Such  institutions  may  also  manu- 
facture items  to  be  sold  to  agencies  supported  in  whole 
or  in  part  by  the  State  or  to  its  political  subdivisions. 
Inmates  of  a  State  penal  or  correctional  institution  may 
sell  handicraft  items  they  make  during  leisure  hours  and 
with  their  own  materials. 

No  one  objected  to  clarifying  G.S.  14-346  so  as  to  re- 
move all  doubt  about  the  legality  of  practices  developed 
since  the  law  was  originally  enacted  in  1933.  The  oppo- 
sition to  HB  205  focused  on  the  section  adding  a  new 
paragraph  to  G.S.  148-70.  This  addition  requires  depart- 
ments, institutions,  and  agencies  supported  in  whole  or  in 
part  by  the  State  to  give  preference  to  Prison  Department 
products  and  forbids  them  to  buy  from  any  other  source 
without  permission  of  the  Board  of  Award  when  a  suf- 
ficient supply  of  prison  products  are  offered  for  sale  that 
meet  standard  specifications  and  the  reasonable  require- 
ments of  the  user  as  determined  by  the  Board  of  Award. 
Prices  of  prison  products  must  be  kept  substantially  in 
accord  with  those  paid  by  governmental  agencies  for 
similar  items  as  determined  by  the  Board  of  Award  or 
with  competitive  bids  which  the  Board  may  require,  taking 
into  consideration  the  best  interests  of  the  State  as  a 
whole,  but  prison  products  are  exempt  from  the  provisions 
of  Article  3  of  Chapter  143  of  the  General  Statutes  re- 
specting contracting  for  State  requirements  under  com- 
petitive bids. 

Part  of  the  opposition  to  this  controversial  section  of 
HB  205  was  roused  by  the  erroneous  belief  that  it  would 
compel  cities  and  counties  to  purchase  prison  products; 
political  subdivisions  of  the  State  may  purchase  prison 
products  offered  for  sale  to  them  but  they  are  under  no 
compulsion  to  do  so.  Other  opponents  seemed  tc  fear  an 
excessive  expansion  of  prison  industries  to  the  mortal 
injury  of  many  private  enterprises  selling  in  the  state- 
use  market. 

While  enactment  of  this  legislation  permits  the  Prison 
Department  to  expand  and  diversify  its  prison  industries, 
the  door  is  not  thrown  wide  open.  Many  articles  used  by 
governmental  agencies  cannot  be  produced  in  prisons. 
In  addition  to  this  practical  limitation,  other  checks  are 
available  in  law  and  practice  to  prevent  unwise  develop- 
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ment  of  prison  industries.  Proposals  must  be  cleared  by 
the  State  Prison  Commission,  whose  members  are  appoint- 
ed by  the  Governor  and  whose  membership  is  always 
likely  to  include  successful  businessmen.  Capital  required 
to  develop  prison  industries  comes  from  the  Prison  Entei- 
prisss  Fund  under  the  provisions  of  G.S.  148-2,  and  ef- 
fective control  of  this  Fund  is  vested  in  the  Governor. 
Furthermore,  since  the  Board  of  Award  is  empowered 
to  determine  prices  for  prison  products  and  to  permit 
State  agencies  to  purchase  from  other  sources,  the  Prison 
Department  will  of  necessity  consult  the  Board  befoie 
expanding  an  existing  enterprise  or  installing  a  new  one. 
The  membership  of  this  Board  is  controlled  by  and  is 
generally  identical  with  the  Advisory  Budget  Commission. 
A  final  check  of  great  importance  is  the  fact  that  the 
General  Assembly  meets  every  two  years  and  can  there- 
fore curtail  any  expansion  of  prison  industries  considered 
excessive  by  a  majority  of  the  legislators.  Awareness  of 
this  fact  should  assure  great  caution  en  the  part  of  all 
concerned  with  the  selection  of  new  prison  enterprises. 
But  the  opponents  of  prison  industry  expansion  did 
not  wait  two  years  to  attempt  legislative  curtailment. 
HB  205  was  ratified  March  27,  1959;  six  weeks  later,  HB 
794  was  introduced  to  rewrite  the  second  section  of  the 
new  law  so  as  to  place  private  enterprises  operating  in 
North  Carolina  on  the  same  preference  plane  as  prison 
enterprises  in  the  state-use  market.  This  bill  was  op- 
posed by  the  Prison  Department  and  was  killed  by  an 
unfavorable  report  from  the  Penal  Institutions  Committee 
to  the  House.  However,  although  this  first  attempt  was 
abortive,  it  probably  presages  a  biennial  battle  between 
the  advocates   and   the  opponents  of  prison   industries. 

Work   Release   Privileges    for   Prisoners 

Governor  Hodges  initiated  a  study  of  the  feasibility  of 
work  furloughs  for  prisoners  which  led  to  introduction 
in  the  1957  General  Assembly  of  a  bill  providing  that  an 
inmate  of  the  State  prison  system  recommended  by  the 
sentencing  court  could  be  granted  work  release  privileges 
enabling  him  to  maintain  regular  employment  in  the  free 
community,  pay  the  cost  of  his  prison  keep,  and  support 
his  dependents.  However,  a  committee  substitute  for  this 
bill  was  enacted  into  law,  and  codified  as  G.S.  148-33.1, 
which  restricted  eligibility  for  work  release  privileges 
to  misdemeanants  with  less  than  six  months  previous 
prison  service.  This  law  proved  to  be  too  restrictive.  In 
two  years  only  16  prisoners  were  recommended  by  the 
sentencing  courts  for  work  release  privileges  under  its 
provisions,  and  half  of  those  recommended  were  denied 
the  privileges   because   they   lacked   suitable   employment. 

During  the  past  biennium  several  superior  court  judges 
expressed  their  belief  that  the  work  release  law  should 
be  broadened  to  permit  recommendation  of  felons  and 
recidivists  in  cases  considered  deserving  by  the  sentencing 
court.  Prison  and  parole  officials  became  convinced  there 
were  many  inmates  of  the  State  prison  system  not  yei 
ready  for  regular  parole  who  were  ready  for  the  more 
limited  freedom  of  work  release  privileges,  and  that 
granting  this  measure  of  freedom  could  provide  a  step- 
ping-stone some  prisoners  need  to  cross  the  treacherous 
currents  flowing  between  conventional  prisons  and  con- 
ventional parole. 

Therefore,  legislation  was  proposed  to  and  enacted  by 
the  1959  General  Assembly  [Chapter  126  (HB  107)  J 
which  amends  G.S.  148-33.1  so  as  to  permit  a  judge  im- 


posing a  sentence  to  imprisonment  in  the  State  prison 
system  for  a  term  not  exceeding  five  years  to  recommend 
that  the  Prison  Department  grant  the  prisoner  f.he  option 
of  serving  the  sentence  under  the  work-release  plan. 
There  are  no  restrictions  as  to  the  crime  or  previous 
imprisonment  of  the  offender.  Furthermore,  the  new  law 
empowers  the  Board  of  Paroles  to  authorize  the  Prison 
Department  to  grant  work  release  privileges  to  prisoners 
serving  terms  not  exceeding  five  years,  but  the  Board 
must  consider  recommendations  of  the  presiding  judge 
of  the  court  which  imposed  sentence  before  authorizing  a 
grant  of  such  privileges  to  a  prisoner  who  has  not  yet 
served  a  fourth  of  his  fixed  or  minimum  sentence.  This  ob- 
viates the  possibility  of  the  Board  of  Paroles'  acting  in 
ignorance  of  the  sentencing  court's  wishes  earlier  than 
the  Board  could  grant  a  regular  parole. 

Already  more  than  twice  as  many  prisoners  have  been 
granted  work  release  privileges  since  the  law  was  broad- 
ened than  during  the  biennium  when  it  was  restricted  to 
misdemeanants  with  less  than  six  months  previous  im- 
prisonment. The  courts  are  beginning  to  make  more  use 
of  this  type  of  disposition  for  offenders  who  cannot  be 
trusted  with  the  degree  of  freedom  they  would  have  under 
probation  supervision  but  who  do  not  need  conventional 
imprisonment.  The  Board  of  Paroles  is  making  use  of 
work  release  to  prepare  and  test  prisoners  for  regular 
parole.  The  taxpayers  are  being  relieved  of  some  of  the 
costs  of  supporting  prisoners  and  their  families,  and  the 
prisoners  are  being  given  an  opportunity  to  break  bad 
behavior  patterns  and  to  prove  their  readiness  for  a  re- 
turn to  free  society. 

Custocial    Agents    of    the   Director    of    Prisons 

For  many  years  it  has  been  the  practice  to  use  high- 
way foremen  and  truck  drivers  to  supplement  prison 
guards  in  maintaining  custody  of  prisoners  employed  in 
road  work.  But  after  the  Prison  Department  was  separat- 
ed from  the  control  of  the  State  Highway  Commission,  the 
legality  of  this  practice  was  questioned.  All  doubt  has 
now  been  resolved  by  legislation  [Chapter  109  (SB  32)] 
amending  G.S.  148-4  so  as  to  authorize  designating  em- 
ployees of  governmental  units  hiring  prison  labor  as 
agents  of  the  Director  of  Prisons  to  maintain  control 
and  custody  of  prisoners  placed  under  the  supervision 
of  such  employees,  the  manner  of  designation  to  be  de- 
termined by  prison  regulations. 

Classification  of   Felons   Serving   Misdemeanor   Sentences 

Under  another  prison  practice  of  long  standing,  prisoners 
convicted  of  a  felony  and  sentenced  to  a  term  of  imprison 
meat  to  be  served  after  «a  term  imposed  on  commision  of 
a  misdemeanor  were  classified  as  felons  and  placed  in 
a  felon  unit  even  though  they  had  not  completed  serving 
the  misdemeanor  sentence.  It  was  reasoned  that  any- 
additional  security  required  to  protect  the  public  against 
the  actually  or  theoretically  greater  threat  from  the  es- 
cape of  a  person  convicted  of  a  felony  as  contrasted  with 
the  supposedly  lesser  threat  from  the  escape  of  a  mere 
misdemeanant  would  be  called  for  during  the  period  when 
the  individual  was  completing  a  misdemeanor  sentence 
to  be  followed  by  a  consecutive  felony  sentence.  This  prac- 
tice received  legal  sanction  by  legislation  [Chapter  50 
(SB  27)]  adding  to  G.S.  148-12  a  requirement  for  classi- 
fying as  a  convicted  felon  any  prisoner  confined  in  the 
State  prison  system  under  a  felony  sentence  to  begin 
after  a  misdemeanor  sentence. 
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Prisoner   Education 

Chapter  431  (HB  448)  authorizes  the  Prison  Depart- 
ment to  take  advantage  of  aid  available  from  any  source 
to  provide  academic  and  vocational  education  for  prison- 
ers. The  State  Department  of  Public  Instruction  is  au- 
thorized to  co-operate  with  the  Prison  Department  in 
planning  prisoner  education.  Priority  is  to  be  given  to 
meeting  educational  needs,  established  by  tests,  of  inmates 
under  21  when  received  with  sentences  under  which  they 
will  be  held  not  less  than  six  months  nor  more  than  five 
years  before  being  eligible  for  a  regular  parole.  This 
legislation  should  give  added  impetus  to  the  programs  for 
prisoner  education  that  have  been  developing  rapidly 
during    recent    years. 

Treatment   and   Punishment    of    Prisoners 
Inflicting   Self-injuries 

Recently  several  prison  inmates  of  Ivey  Bluff  Prison  in 
Caswell  County  have  injured  themselves  and  then  refused 
to  consent  to  necessary  treatment.  As  a  consequence, 
Chapter  1196  (SB  496)  was  enacted  authorizing  the  lo- 
cal health  director  to  give  or  withhold  consent  to  an  op- 
eration or  treatment  of  an  injured  prisoner  when  a  board 
comprised  of  the  Director  of  Prisons,  the  prison's  chief 
medical  officer,  and  a  State  or  county  welfare  department 
representative  finds  that:  (1)  the  injury  was  wilfully 
and  intentionally  self-inflicted;  (2)  the  operation  or  treat- 
ment is  necessary  for  the  prisoner's  health;  (3)  the 
prisoner    is    competent   but    refuses    consent.    Companion 


legislation  [Chapter  1197  (SB  497)]  makes  it  a  felony- 
punishable  by  a  maximum  of  ten  years  imprisonment  for 
a  prisoner  to  inflict  a  self-injury  incapacitating  him  to 
perform  his  prison  assignment,  or  to  aid  or  abtt  another 
inmate    in   such   an   offense. 

Processing  Prison   Food 

A  bill  which  died  in  committee  (HB  218)  would  have 
forbidden  the  governing  authorities  of  the  State  prison 
system  from  requiring  central  processing  of  meat  and 
vegetables  raised  at  field  units.  If  this  bill  had  been 
enacted,  decisions  affecting  food  control  of  great  moment 
in  their  cumulative  effect  would  have  been  made  not  at 
the  top  level  of  prison  administration  but  at  the  level  of 
unit  superintendents. 

Use  of    Prison    Labor 

The  other  bill  affecting  prison  administration  that  was 
never  reported  back  to  the  House  by  the  Penal  Institutions 
Committee  (HB  1078)  would  have  prohibited  the  State 
Highway  Commission  from  making  use  of  prison  labor  in 
the  operation  of  highway  maintenance  equipment  on  the 
public  roads.  This  bill  was  opposed  by  the  Highway  Com- 
mission and  the  Prison  Department  on  the  grounds  that 
it  would  immediately  idle  150  prisoners,  require  an  ex- 
penditure of  $300,000  a  year  to  pay  for  free  labor  to 
perform  the  work  the  prisoners  had  been  doing,  and  es- 
tablish a  precedent  for  legislation  cutting  down  oppor- 
tunities  for  constructive   employment   of   prisoners. 
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MOTOR  VEHICLES  AND 
HIGHWAY  SAFETY 

I.  Motor  Vehicle  Laws  in  General 

By  Robert  Montgomery,  Jr. 
Assistant  Director  of  the  Institute  of  Government 


Chapter  numbers  given  refer  to  the  1959  Session 
Laws  of  North  Carolina.  HB  and  SB  numbers  refer  to 
bill  numbers  of  bills  introduced  in  the  House  and  in  the 
Senate. 

A  general  impression  in  North  Carolina  is  that  the 
1959  session  of  the  General  Assembly  was  a  hostile  one 
for  motor  vehicle  and  highway  safety  legislation.  Such 
an  impression  is  perhaps  largely  the  result  of  a  dispro- 
portionate share  of  tumult  and  shouting  accompanying 
the  defeat  of  two  major  legislative  proposals  in  the  field 
— chemical  tests  for  intoxication  and  systematic  mechani- 
cal inspection  of  vehicles.  Although  lacking  in  the  glamour 
and  controversy  of  the  major  proposals,  many  items  of 
motor  vehicle  legislation  were  considered  and  favorably 
acted  upon  by  the  General  Assembly. 

Considered  comprehensively,  that  is,  regardless  of  the 
source  or  recommendation  of  the  particular  proposals, 
41  bills  relating  to  motor  vehicles  were  introduced.  Only 
18,  or  roughly  44r/r ,  were  ratified.  This  figure  is  deceptive, 
however,  in  that  several  single  bills  contained  a  number 
of  items  of  motor  vehicle  legislation.  HB  447,  the  Depart- 
ment of  Motor  Vehicles'  "omnibus"  bill,  is  a  good  example 
of  this.  Considered  item  by  item,  the  ratifications  ran 
approximately  60%-70%   of  the  introductions. 

The  Department  of  Motor  Vehicles  proposed  formally 
that  22  statutory  changes  be  made.  At  the  introduction 
stage  the  number  of  suggested  changes  was  reduced  to 
17.  About  77%,  or  13,  of  the  recommended  changes  were 
passed. 

Notable  failures,  however,  were  two  major  bills  recom- 
mended by  the  Department  in  connection  with  chemical 
tests  for  intoxication  and  systematic  mechanical  inspec- 
tion of  vehicles.  The  chemical  test  bill  (SB  120),  after 
stormy  public  hearings,  never  reached  the  Senate  floor 
for  action  after  it  had  been  re-referred  to  Judiciary  II. 
The  mechanical  inspection  bill  (HB  312)  was  defeated 
almost  mechanically.  Apparently,  the  unfortunate  North 
Carolina  experience  with  the  1947  mechanical  inspection 
act  is  still  remembered  vividly,  although  the  1959  pro- 
posal would  have  established  an  inspection  system  based 
on  the  use  of  certified  private  garages  to  eliminate  the 
"waiting  line"  feature  of  the  1947  proposal.  Both  pro- 
posals were  and  are  unanimously  favored  by  all  highway 
safety  organizations. 

A  late  major  proposal — the  "point  system"  bill — de- 
signed to  replace  the  judicially  repealed  "habitual  violator" 
provision  of  the  driver  license  law  received  legislative 
approval   as  Chapter   1242    (SB   340). 

Other  items  of  a  relatively  minor  nature  receiving 
legislative   disapproval  were:    HB   65,  which  would   have 


provided  a  special  extra-budget  appropriation  for  25  ad- 
ditional highway  patrolmen;  HB  66,  which  would  have 
increased  registration  fees  for  property-carrying  vehicles 
by  the  amount  of  $2.00;  a  section  of  HB  447,  which  would 
have  established  a  tire  safety  section;  HB  686,  which 
would  have  permitted  the  confiscation  of  vehicles  used 
in  connection  with  the  commission  of  certain  crimes;  and 
SB  119,  which  would  have  broadened  arrest  powers  of 
police  officers  at  the  scene  of  an  accident  and  in  cases 
of  flight  to  avoid  arrest. 

General  Provisions 

Three  sections  of  GS  20-38,  the  definitions  section  of 
the  Motor  Vehicle  Act  of  1937,  were  modified.  The  gen- 
eral effect  of  all  three  changes  is  to  provide  for  lower 
registration  fees  for  certain  vehicles  by  virtue  of  th»ir 
confinement  to  operations  more  narrow  in  scope  than 
those    normally    anticipated    for    vehicles    of    their    type. 

Chapter  1264  (HB  447),  effective  October  1,  1959, 
amends  GS  20-38 (p)  (2)  to  exclude  from  the  definition 
of  "for  hire  passenger  vehicles"  vehicles  of  nine-passenger 
(formerly  seven-passenger)  capacity  or  less,  operated  by 
the  owner,  when  the  cost  of  operation  is  shared  by  neigh- 
bor fellow  workmen  between  their  homes  and  their  place 
of  daily  employment,  when  the  vehicle  is  operated  for 
not  more  than  two  trips  each  way  per  day. 

Chapter  1264  (HB  447)  amends  GS  20-38(q)(5)  to 
exclude  from  the  definition  of  "U-Drive-It  passenger 
vehicles"  passenger  vehicles  leased  or  rented  to  public 
school  authorities  to  be  used  for  the  purpose  of  driver- 
training  instruction. 

Chapter  19  (SB  16)  amends  GS  20-38  (bb)  to  include 
within  the  definition  of  "special  mobile  equipment"  pri- 
vately owned  vehicles  on  which  fire  fighting  equipment 
has  been  mounted  and  which  are  used  only  for  fire  fight- 
ing purposes. 

Registration  and  Certificates  or  Titles  of  Motor  Vehicles. 

Forgery  of  Documents. 

One  of  the  few  felony  provisions  in  the  motor  vehicle 
law,  GS  20-71,  was  amended  by  Chapter  1264  (HB  447), 
effective  October  1,  1959,  to  make  it  a  felony  to  alter, 
falsify  or  forge  an  application  for  certificate  of  title  and 
registration  as  well  as  to  alter,  falsify  or  forge  a  certifi- 
cate of  title  or  registration  card.  As  rewritten,  the  section 
now  makes  it  a  felony  to:  (1)  forge  or  counterfeit  any 
certificate  of  title  or  registration  card  purporting  to  have 
been  issued  by  the  Department  of  Motor  Vehicles;  (2) 
alter,  with  fraudulent  intent,  any  certificate  of  title, 
registration  card  or  application  therefor;  (3)  alter,  falsify 
or  forge,  with  fraudulent  intent,  the  assignment  of  a 
certificate  or  title,  registration  card  or  application  there- 
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for;  (4)  hold,  or  use,  any  certificate  of  title,  registration 
card  or  application  therefor,  or  assignment  thereof,  know- 
ing that  the  document  has  been  altered,  forged  or  falsified. 
Unclaimed   Vehicles  Law. 

Chapter  1264  (HB  447),  effective  October  1,  1959,  adds 
a  new  subdivision  (5)  to  GS  20-77  (d)  to  provide  that  the 
operator  of  a  place  of  business  for  garaging,  repairing, 
parking  or  storing  vehicles  for  the  public,  in  which  a 
vehicle  remains  unclaimed  for  30  days,  shall  within  five 
days  after  the  expiration  of  that  period  report  the  ve- 
hicle as  unclaimed  to  the  Department  of  Motor  Vehicles. 
However,  the  new  section  provides  that  a  vehicle  left 
by  any  person  whose  name  and  address  are  known  to, 
or  are  furnished  from  a  reliable  method  of  identification 
to,  the  operator  or  his  employee  is  not  considered  un- 
claimed. A  violation  of  the  section  constitutes  a  misde- 
meanor punishable  by  a  fine  not  to  exceed  fifty  dollars 
or  thirty  days  imprisonment,  or  both,  in  the  discretion 
of  the  court,  and  additionally  invokes  the  forfeiture  of  all 
liens  for  storage  held  in  connection  with  the  vehicle  by 
the  person  failing  to  make  the  report  required. 

The  new  unclaimed  vehicles  law  is  modeled  on  Section 
4-105  (c)  of  the  Uniform  Vehicle  Code  and  is  widely 
acknowledged  as  an  effective  measure  in  connection  with 
the  prevention  of  motor  vehicle  thefts,  at  least  one  factor 
that  led  to  its  recommendation  by  the  North  Carolina 
Department  of  Motor  Vehicles. 

Use   of  Dealer  Demonstration  Plates. 

Under  GS  20-79  (b),  motor  vehicle  dealers  have  been 
allowed  to  permit  the  operation  of  motor  vehicles  owned 
by  them  and  displaying  special  dealsr  demonstration 
plates  in  the  personal  use  of  persons  other  than  those 
employed  in  the  dealer's  business,  provided  each  person 
so  using  a  vehicle  had  in  his  possession  a  certificate  on 
a  form  approved  by  the  Commissioner  of  Motor  Vehicles. 
A  permit  granted  under  this  section  was  known  as  the 
dealer's  "48-hour  permit,"  by  virtue  of  the  limitation 
on  its  use  to  a  48-hour  period. 

Chapter  1264  (HB  447),  effective  October  1,  1959, 
amends  GS  20-79  (b)  to  increase  the  time  limit  for  this 
particular  use  of  dealers'  demonstration  plates  to  96 
hours. 

Aittoynobile  Utility  Trailers. 

A  rather  complicated  new  Part  6.1,  entitled  "Auto- 
mobile Utility  Trailers,"  and  a  new  section  GS  20-84.2 
dealing  with  reciprocity  provisions  for  non-residents  en- 
gaged in  the  business  of  renting  automobile  utility  trailers 
for  use  in  and  through  North  Carolina  is  added  by 
Chapter  1066  (HB  796).  The  new  section  provides  that 
passenger  automobile  utility  trailers  owned  and  operated 
by  any  non-resident  person  or  firm  engaged  in  the  busi- 
ness of  leasing  such  trailers  for  use  in  intrastate  or  inter- 
state use  are  exempt  from  registration  fees  in  North 
Carolina,  and  are  granted  all  reciprocal  privileges,  only 
in  two  cases.  They  are:  (1)  where  such  person  or  firm 
has  validly  licensed  all  of  its  utility  trailers  in  the  state 
of  residence,  which  state  accords  similar  recognition  and 
exemption  regarding  such  trailers  licensed  in  North  Caro- 
lina and  operated  in  such  other  state,  and  such  person  or 
firm  is  not  engaged  in  North  Carolina  in  the  business  of 
renting  utility  trailers,  and  (2)  where  such  person  or 
firm  (a)  has  licensed  in  North  Carolina  the  average 
number  of  its  utility  trailers  operated  in  and  through 
the   state   during  the   preceding   licensing  year,    (b)    has 


filed  with  the  Department  of  Motor  Vehicles  such  data 
as  the  Department  may  require  in  determining  the 
average  number  of  trailers  operated  during  the  preceding 
year,  and  (c)  has  paid  the  prescribed  fees,  based  on  such 
average  number,  for  registration  certificates  and  plates, 
after  which  all  of  its  trailers,  properly  identified  and 
licensed  in  any  state,  territory  or  country  may  be  op- 
erated in  North  Carolina,  if  towed  by  a  private  passenger 
car  duly  registered  in  North  Carolina,  or  registered  in 
another  state  but  operated  within  the  applicable  reciprocity 
laws  of  North  Carolina. 

The  new  section  does  not  apply  to  the  intrastate  rental 
of  a  trailer  where  the  destination  rental  station  is  more 
distant  from  the  licensing  state  than  the  originating 
rental  station. 

The  act  defines  "automobile  utility  trailer"  as  any 
trailer  suitable  for  towing  by  a  private  passenger  auto- 
mobile, the  use  of  which  is  confined  to  the  private  hauling 
by  private  passenger  automobile  of  personal  property 
for  intrastate  or  interstate  use,  but  not  rented  or  leased 
to  any  person  for  use  in  the  furtherance  of,  or  incident 
to,  any  commercial  or  industrial  entei prise  or  for  use- 
in  any  intrastate  or  interstate  business  or  occupation 
carried  on  by  the  lessee. 
"Farmer"  Plates. 

Under  certain  conditions,  vehicles  confined  to  particular 
farming  operations  may  be  licensed  under  GS  20-88  (c)  at 
one-half  of  the  conventional  licensing  fee.  Chapter  571 
(HB  262)  rewrites  the  second  proviso  of  GS  20-88(c) 
to  provide  for  the  licensing  of  "farm  trailers"  under 
the  same  conditions  and  at  the  same  fees  previously 
limited  to  the  licensing  of  "farm  trucks."  The  section, 
as  rewritten,  also  restricts"  its  application  both  with  re- 
gard to  trucks  and  to  trailers,  to  vehicles  licensed  for  not 
more  than  twelve  thousand  pounds. 

The  minimum  license  fee  under  the  section  remains 
ten  dollars  and  the  section,  as  rewritten,  excludes  semi- 
trailers with  a  maximum  weight  of  twenty-five  hundred 
pounds  or  less,  which  may  be  licensed  under  GS  20-51 
for  a  fee  of  three  dollars. 

GS  20-88  (c)  is  effective  with  regard  to  "farm  truck 
and  trailer"    registration   beginning  January   1,   1960. 

Seizure  of  Vehicles  for  Overload  Penalties  and  Assess- 
ments. 

As  previously  written,  GS  20-98  provided  that  any 
peace  officer  who  discovered  a  property  hauling  vehicle 
being  operated  on  the  highways  with  an  overload  as 
described  in  the  Motor  Vehicle  Laws  or  which  was 
equipped  with  improper  registration  plates,  could  seize 
the  vehicle  and  hold  it  until  the  overload  had  been  re- 
moved or  proper  registration  plates  had  been  secured  and 
attached  or  the  overload  penalty  provided  for  had  beer 
paid.  The  remedy  of  seizing  the  vehicle  apparently  was 
limited  to  the  time  at  which  the  penalties  or  assessments 
were  made.  Chapter  1264  (HB  447)  amends  GS  20-96 
effective  October  1,  1959,  to  authorize  the  seizure  of 
property  hauling  vehicles  where  the  owners  are  liable 
for  overload  penalties  or  assessments  applicable  to  the 
particular  vehicles,  which  assessments  are  due  and  unpaid 
for   thirty  days. 

Size,    Weight,    Construction    and    Equipment 
of    Vehicles 
Length  of  Vehicles. 

As    previously    written,    GS    20-116  (d)     established    a 
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maximum  length  of  thirty-five  feet,  inclusive  of  front 
and  rear  bumpers,  for  any  vehicle  operated  in  North 
Carolina,  whether  used  singly  or  in  combination.  The 
only  exception  permitted  was  a  maximum  length  of  forty 
feet  in  the  case  of  a  three-axle  passenger  bus. 

Chapter  559  (HB  567)  amends  GS  20-116 (d)  to  elimi- 
nate the  thirty-five  foot  limitation  where  the  vehicle  in 
question  is  used  in  a  combination.  However,  it  should  be 
noted  that  the  maximum  overall  length  of  combinations 
remains  unchanged  at  fifty  feet,  inclusive  of  bumpers 
(with  the  exception  of  house  trailers  which,  with  the  tow- 
ing vehicle,  can  be  as  long  as  fifty-five  feet,  exclusive  of 
bumpers)  and  that  all  vehicles  must  be  operated  within 
the  overall  length  provisions,  despite  the  change  in  GS 
20-116(d). 

Violation  of  Axle  Weight  Limitations  on  Light-Traffic 
Roads. 

The  North  Carolina  State  Highway  Commission  is 
authorized  by  GS  20-116  (e)  to  designate  any  highways 
of  the  State's  system  as  light-traffic  roads  by  posting  the 
maximum  load  limitations  applicable  to  the  particular 
roads.  Prior  to  1958,  the  Commission  established  gross 
weight  limitations  which  were  enforceable  by  the  assess- 
ment of  monetary  penalties  scheduled  in  the  last  para- 
graph of  GS  20-118.  However,  the  Commission  in  1958 
removed  the  gross  weight  limitations  from  restricted 
roads  and  established  as  the  sole  weight  criterion  a  maxi- 
mum weight  of  13,000  pounds  per  axle.  The  penalty 
section,  as  previously  written,  permitted  the  enforcement 
of  this  axle  weight  limitation  on  light-traffic  roads  only 
by  criminal  prosecution,  since  the  schedule  of  monetary 
penalties  provided  for  violations  of  axle  weight  limita- 
tions on  unrestricted  roads  apparently  did  not  apply  to 
restricted  axle  weight  limitations  as  established  on  light- 
traffic  roads  by  the  Highway  Commission.  Thus  a  para- 
doxical situation  existed.  An  axle  weight  violation  on  an 
unrestricted  road  could  be  enforced  only  by  the  criminal 
prosecution  specifically  prohibited  in  the  case  of  violations 
on  unrestricted  roads. 

Chapter  1264  (HB  447),  effective  October  1,  1959, 
amends  GS  20-118 (e)  to  provide  for  the  application  of 
the  monetary  penalty  schedule  to  violations  of  maximum 
axle  weight  limitations  established  by  the  State  Highway 
Commission  in  connection  with  light-traffic  roads,  thereby 
bringing  about  consistent  penalties  for  virtually  identical 
offenses. 
Maximum  Gross   Weight  Limitations. 

The  maximum  gross  weight  applicable  to  vehicles  or 
combinations  having  four  or  more  axles  is  raised  from 
56,000  pounds  to  62,000  pounds  by  Chapter  872  (HB 
958) .  The  penalties  for  gross  weight  violations  remain 
the  same.  However,  when  the  5%  statutory  "tolerance" 
on  gross  weight  is  considered,  the  chapter  has  the  effect 
of  raising  the  effective  gross  weight  limitation  or  "road 
limit"  as  to  vehicles  having  four  or  more  axles  to  65,100 
pounds. 

Special  Permits  for  Vehicles  of  Excessive  Size  or  Weight. 
Chapter  1129  (SB  265)  amends  GS  20-119  to  elimi- 
nate the  requirement  that  special  permits  to  operate  or 
move  vehicles  of  excessive  size  or  weight  be  issued  by 
the  Highway  Commission  only  where  the  applicant  is 
engaged  in  a  seasonal  operation. 

Horns  and  Warning  Devices. 

Legislative    attention    was    repeatedly    directed    to    GS 


20-125 (b).  It  provides  that  certain  types  of  vehicles  op- 
erated by  certain  agencies  may  be  equipped  with  ".  .  .  spe- 
cial lights,  bells,  sirens,  horns  or  exhaust  whistles  of  a 
type  approved  by  the  Commissioner  of  Motor  Vehicles. 
.  .  ."  Four  additional  agencies  or  groups  can  now  claim 
the  privileges  of  the  section. 

Chapter  494  (HB  642)  permits  the  use  of  such  special 
equipment  on  vehicles  owned  and  operated  by  the  State 
Bureau  of  Investigation  for  the  use  of  its  agents  and 
officers  in  the  performance  of  their  official  duties. 

Chapter  1170  (SB  297)  extends  a  similar  authorization 
regarding  vehicles  used  by  any  county  sheriff,  salaried 
deputy  sheriff  or  salaried  rural  policeman  in  the  active 
performance  of  law  enforcement  duties,  regardless  of 
whether  or  not  the  particular  vehicle  is  owned  by  the 
county. 

Chapter  1209  (HB  595)  extends  a  similar  authorization 
regarding  privately  owned  vehicles  operated  by  chiefs  or 
assistant  chiefs  of  emergency  rescue  squads  sponsored  or 
recognized  by  a   municipality  or   civil   defense  agency. 

Chapter  166  (HB  127)  adds  the  requirement  that  ve- 
hicles owned  by  the  Wildlife  Resources  Commission  and 
operated  exclusively  for  law  enforcement  purposes  be 
equipped   with    the   equipment   mentioned    in    the    section. 

Chapters  1170  and  166  also  amend  GS  20-130.1  so  as 
to  eliminate  the  prohibition  against  the  display  of  red 
lights,  visible  from  the  front  of  the  vehicle,  in  connection 
with  the  officers  covered  by  those  chapters. 

Brakes. 

Prior  to  the  1959  legislative  session,  GS  20-124  specified 
in  subsection  (b)  that  no  person  having  control  or  charge 
of  a  motor  vehicle  should  allow  the  vehicle  to  stand  on  any 
highway  unattended  without  first  effectively  setting  the 
hand  brake  thereon,  stopping  the  motor  and  turning  the 
front  wheels  into  the  curb  or  side  of  the  highway. 

Chapter  990  (SB  360)  leaves  this  provision  of  sub- 
section (b)  unchanged  in  substance  but  amends  it  to 
specify  "parking"  brake  instead  of  "hand"  brake. 

Subsections  (c)  and  (d)  of  GS  20-124  formerly  pro- 
vided specific  stopping  distance  standards  for  foot  and 
hand  brakes  in  terms  of  feet,  both  as  to  motor  vehicles  in 
general  and  to  motor  trucks  and  tractor-trucks  with  semi- 
trailers attached  in  particular  and,  in  the  latter  case, 
standards  with  the  brakes  applied  separately  and  simul- 
taneously. 

Chapter  990  (SB  360)  also  deletes  from  subsection 
(c)  the  specific  tests  formerly  set  out  and  replaces 
them  with  a  general  standard  to  the  effect  that  ve- 
hicles shall  be  equipped  with  ".  .  .  brakss  adequate  to 
control  the  movement  of  and  to  stop  and  hold  such  ve- 
hicle, including  two  separate  means  of  applying  brakes, 
each  of  which  means  shall  be  effective  to  apply  the 
brakes  to  at  least  two  wheels."  The  chapter  also  specifies 
that  the  means  of  applying  brakes,  if  connected  in  any 
way,  shall  be  constructed  so  that  a  failure  of  one  will 
not  leave  the  motor  vehicle  without  brakes  on  at  least  two 
wheels.  Subsection  (d)  remains  unchanged  in  substance 
but  is   redesignated   as   subsection    (e). 

As  far  as  motorcycles  and  motor-driven  cycles  are  con- 
cerned, the  amending  chapter  changes  the  requirements 
of  GS  20-124  to  provide  that  such  vehicles  shall  be 
equipped  with  at  least  one  brake  which  may  be  operated 
by  hand  or  foot,  specifying  the  requirements  in  new  sub- 
section   (d). 
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Windshield   Wipers. 

There  is  no  requirement  of  North  Carolina  law  that 
motor  vehicles  be  equipped  with  a  permanent  windshield. 
However,  GS  20-127 (b)  provides  that  where  a  vehicle 
is  equipped  with  a  permanent  windshield,  the  windshield 
must  be  equipped  with  a  device  for  cleaning  snow,  rain, 
moisture  or  other  matter  from  the  windshield  directly 
in  front  of  the  operator.  Nevertheless,  the  section  as  for- 
merly written  made  no  specification  that  the  device  must 
function. 

Chapter  1264   (HB  447),  effective  October  1,  1959,  pro- 
vides  that  the  "device"   [windshield  wiper]   for  cleaning 
snow,  rain,  moisture  or  other  matter  from  the  windshield 
must  be  ".  .  .  in  good  working  order.  .  .  ." 
Parking  Lights. 

GS  20-134  formerly  provided  that  when  a  vehicle  was 
parked  or  stopped  upon  a  highway  during  the  times 
mentioned  in  GS  20-129  (that  is,  from  one-half  hour 
after  sunset  to  one-half  hour  before  sunrise  and  at  any 
other  time  that  light  is  insufficient  to  render  clearly 
discernable  any  person  on  the  highway  at  a  distance  of 
200  feet)  one  or  more  lamps  projecting  a  white  light 
visible  under  normal  atmospheric  conditions  from  a  dis- 
tance of  500  feet  to  the  front  of  the  vehicle  had  to  be 
displayed. 

Chapter  1264  (HB  447),  effective  October  1,  1959, 
amends  GS  20-134  to  provide  that  the  light  mentioned 
may  be  either  white  or  amber. 

Vehicle   Financial    Responsibility   Act  of    1957 

Although  the  Department  of  Motor  Vehicles  asked  for 
only  three  statutory  changes  in  the  Vehicle  Financial 
Responsibility  Act,  the  1959  General  Assembly  actually 
considered  no  fewer  than  nine  bills  relating  to  the  ten 
section  act,  and  finally  enacted  five  items  of  amendatory 
legislation. 

Commissioner's  Power  to  Require  Actual  Presentation  of 
Proof  of  Financial  Responsibility. 

Chapter  1277  (HB  872)  amends  GS  20-309  by  adding 
a  paragraph  which  authorizes  the  Commissioner  of  Motor 
Vehicles,  when  he  deems  it  necessary,  to  require  the 
actual  presentation  of  a  new  or  current  certificate  of 
insurance  as  proof  of  financial  responsibility  in  register- 
ing any  vehicle  during  any  registration  year  he  desig- 
nates in  advance. 
Notice  of  Repossession  of  Vehicles. 

Although  the  Senate  Insurance  Committee  reported 
unfavorably  SB  306  which  would  have  amended  GS  20-310 
to  provide  that  cancellation  of  an  automobile  liability 
insurance  would  not  be  effective  until  fifteen  days  after 
actual  receipt  by  the  policyholder  of  a  termination  notice, 
as  distinguished  from  the  current  requirement  of  GS 
20-310  that  cancellation  is  effective  fifteen  days  after  the 
insurance  company  in  question  mails  a  notice  of  termi- 
nation to  the  named  insured  at  the  address  shown  on  the 
insurance  policy,  "notice"  provisions  under  the  act  were, 
in  effect,  expanded  by  Chapter  658  (HB  713)  which  adds 
a  new  section,  GS  20-310.1,  to  provide  that  any  person, 
firm  or  corporation  retaining  title  to  any  motor  vehicie 
under  a  conditional  sale  contract  or  similar  instrument 
shall  give  written  notice  to  the  Commissioner  of  Motor 
Vehicles  informing  the  Commissioner  that  the  vehicle  has 
been  repossessed  for  nonpayment  of  the  purchase  price. 
The  notice  required  is  to  be  given  within  thirty  days  after 
the  repossession  and  must  contain  the  date  of  repossession, 


the  make,  motor  number,  serial  number,  title  number, 
license  number,  model  of  the  vehicle,  name  and  address 
of  the  purchaser,  and  of  the  repossessing  person  or  firm. 
Revocation  of  Registration  for  Failure  to  Maintain  Proof 
of  Financial  Responsibility. 

As  originally  written,  GS  20-311  was  somewhat  am- 
biguous concerning  the  procedure  to  be  followed  wheie  a 
person  affected  by  the  Financial  Responsibility  Act  failed 
to  maintain  proof  of  financial  responsibility  covering  his 
vehicle.  Chapter  1277  (HB  872)  amends  GS  20-311  to 
provide  specifically  for  the  revocation  of  registration 
upon  notice  that  proof  of  financial  responsibility  for  a 
particular  vehicle  is  no  longer  in  effect,  and  specifically 
to  prohibit  the  re-registration  of  the  vehicle  until  proof 
of  financial  responsibility  is  presented  to  the  Department 
of  Motor  Vehicles  and  the  appropriate  fees  for  a  new 
registration  of  the  vehicle  have  been  paid. 

Vehicles  Covered  by  the  Act. 

Chapter  1277  (HB  872)  amends  GS  20-313  to  provide 
that  any  vehicle  "required  to  be  registered  in  North  Caro- 
lina" is  covered  by  the  provisions  of  the  Financial  Re- 
sponsibility Act,  regardless  of  whether  or  not  the  vehicle 
is  in  fact  registered  in  North  Carolina. 

Penalties  and  Proof  Provisions. 

HB  1210,  reported  unfavorably  by  the  House  Calendar 
Committee,  would  have  raised  the  punishment  provided 
for  in  GS  20-313  in  connection  with  the  operation  of  ve- 
hicles without  having  financial  responsibility  in  full  force 
and  effect,  from  a  fine  of  $10-$50  or  thirty  days'  im- 
prisonment to  a  fine  of  $10-$100  or  a  maximum  of  sixty 
days'  imprisonment  or  both  and,  further,  would  have 
authorized  the  Commissioner  of  Motor  Vehicles  to  deliver 
to  any  law  enforcement  officer  or  court  official,  upon  re- 
quest, a  certificate  indicating  whether  or  not  proof  of 
financial  responsibility  was  in  effect  for  any  vehicle  or 
person  on  a  particular  date,  which  certificate  would  have 
been  admissible  in  evidence  in  a  prosecution  for  a  viola- 
tion of  the  act  and  would  have  been  prima  facie  evidence 
of  the  truth  of  the  statements  it  contained. 
Proof  of  Financial  Responsibility  by  Exempt  Carriers. 

Although  SB  344,  which  would  have  amended  GS  20-317 
to  remove  the  exemption  granted  in  the  1957  act  to  car- 
riers regulated  by  the  Interstate  Commerce  Commission 
or  the  North  Carolina  Utilities  Commission,  was  never 
reported  by  the  House  Insurance  Committee,  Chapter 
1252  (SB  498)  amended  GS  20-317  to  provide  that  financial 
responsibility  certified  to  the  Interstate  Commerce  Com- 
mission or  to  the  North  Carolina  Utilities  Commission 
shall  be  deemed  to  be  modified  to  conform  to  the  financial 
responsibility  requirements  established  by  the  Vehicle 
Financial  Act  of  1957,  if  the  insurance  policy,  bond  or 
other  proof  is  less  than  that  required  by  the  1957  act 
Chapter  1252  is  applicable  to  all  insurance  policies  or 
contracts  issued,  made  or  renewed  after  the  effective  date 
of  the  act,  which  is  August  1,  1959. 
Effort  to  Increase  Limits  of  Financial  Responsibility  Fails. 

SB  383,  which  would  have  amended  GS  20-309  and  GS 
20-314  so  as  to  increase  the  limits  of  financial  responsi- 
bility required  by  the  act  to  $10,000  for  the  injury  to, 
or  the  death  of,  one  person:  $20,000  for  the  injury  to,  or 
the  death  of,  two  or  more  persons;  and  $5,000  for  prop- 
erty damage,  was  not  reported  by  the  Insurance  Commit- 
tee of  the  House.  Consequently,  the  limits  required  by 
the  act  remain  at  "five,  ten  and  five." 
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By  Joseph   P.   Henxessee 

Assistant  Director  of  the  Institute  of  Government 

During  the  early  years  of  the  automobile  and  motor  ve- 
hicular traffic  any  person  irrespective  of  age  or  physical 
or  mental  condition  was  permitted  to  drive.  It  was  not 
until  the  year  1913  that  the  General  Assembly  began  to 
regulate  the  operation  of  motor  vehicles.  In  that  year 
it  required  that  the  operator  of  a  motor  vehicle  be  at 
least  sixteen  (16)  years  of  age  (Ch.  107,  P.L.  1913). 
It  was  not  until  1917  that  the  General  Assembly  provided 
that  a  driver  must  possess  the  physical  capacity  to  operate 
a  motor  vehicle  with  a  reasonable  degree  of  safety  and 
the  mental  capacity  to  control  its  operation  (Ch.  140,  P.L. 
1917).  There  was  no  further  regulation  of  drivers  in 
North  Carolina  until  1935.  In  that  year,  for  the  first 
time,  a  minimum  driver's  license  law  was  put  into  effect 
(Ch.  52,  P.L.  1935).  This  authorized  the  issuance  of  a 
license  to  any  person  upon  satisfactory  proof  that  he  had 
been  operating  a  motor  vehicle  for  a  minimum  of  one  year- 
prior  to  the  effective  date  of  the  Act.  This  license  was 
good  for  an  indeterminate  length  of  time  and  no  provi- 
sions were  made  for  a  renewal  license.  A  step  forward 
was  taken,  however,  in  a  requirement  that  each  new 
driver  and  each  driver  who  could  not  qualify  for  a  license 
under  the  so-called  "grandfather  clause"  be  required  to 
pass    certain    minimum    requirements. 

With  this  relatively  late  start  in  the  field  of  driver 
licensing,  North  Carolina's  progress  has  been  rapid.  A 
real  step  forward  was  taken  in  1947  when  the  General 
Assembly  required  the  periodic  re-examination  of  all 
drivers  and  authorized  the  Department  of  Motor  Vehicles 
to  set  up  and  enforce  adequate  standards  for  all  license 
applicants  (Ch.  1067,  S.L.  1947).  Periodically  since  that 
date  our  driver  license  requirements  and  standards  have 
been  upgraded  and  revised.  It  is  the  purpose  of  this  ar- 
ticle to  discuss  the  changes  enacted  by  the  1959  General 
Assembly. 

The  1935  General  Assembly  authorized  the  Department 
of  Motor  Vehicles  to  suspend  the  driver's  license  of  any 
person  with  or  without  a  preliminary  hearing  upon  a 
showing  by  its  records  or  other  satisfactory  evidence  that 
the  licensee  is  "...  an  habitual  violator  of  the  traffic 
laws  .  .  .  "  (§11,  Ch.  52,  P.L.  1935).  This  was  codified 
as  GS  20-16  (a)  (5)  and  had  the  force  of  law  for  twenty- 
four  years.  Under  this  law  the  Department  sought  to 
reach  those  habitual  offenders  whose  individual  offenses 
would  not  in  themselves  constitute  grounds  for  suspen- 
sion or  revocation  under  the  other  provisions  of  the  law. 
Under  these  provisions  suspensions  were  grounded  in  the 
sound  discretion  of  the  Department  and  untold  numbers 
of  multi-offense  drivers  were  removed  from  the  roads. 

This  was  brought  to  an  abrupt  end  in  March,  1959, 
when  the  North  Carolina  Supreme  Court  held  this  pro- 
vision to  be  void  as  an  unconstitutional  delegation  of  leg- 
islative powers  to  a  non-legislative  body.  Harvell  i. 
Scheldt,  249  N.C.  689.  To  understand  this  decision  it  is 
helpful  to  review  the  doctrine  of  separation  of  powers 
under  which  our  governments,  both  state  and  federal,  op- 
erate. Under  this  system  specific  powers  are  delegated 
to  the  legislative,  judicial  and  executive  branches  of  the 
government.      For  example,   the  sole   authority  to  declare 


what  the  law  shall  be  is  vested  in  the  legislative  branch 
of  the  government;  the  judicial  power,  including  the  au- 
thority to  interpret  the  law  and  to  hear  controversies  un- 
der it,  in  the  courts;  and  the  power  and  duty  to  enforce 
and  administer  the  law  in  the  executive. 

American  courts  and  leading  constitutional  authori 
ties  universally  agree  that  no  part  of  the  legislative  pow- 
er may  be  delegatea  to  a  non-legislative  body.  They  do 
not  agree,  however,  as  to  what  constitutes  a  delegation 
of  legislative  authority.  The  United  States  Supreme 
Court  has  laid  down  the  rule  that  the  legislature  must 
declare  the  policy  of  the  law  and  fix  the  legal  principles 
which  are  to  control  in  given  cases.  Mutual  Film  Corp. 
v.  Ohio  Industrial  Comm.,  236  U.S.  239  (1915).  The  Vir- 
ginia Court  in  striking  down  as  an  unconstitutional  del- 
egation of  legislative  powers  an  ordinance  which  per- 
mitted a  police  chief  to  revoke  the  driving  permit  of  any 
driver  who,  in  the  opinion  of  the  chief,  became  unfit  to 
drive  an  automobile,  said  that  the  rights  of  men  arc  to 
be  governed  by  law  itself  and  not  by  the  lot  or  leave  of 
administrative  officers  or  bureaus.  Thompson  v.  Smith, 
155  Va.  367,  154  S.E.  579  (1930).  The  South  Carolina 
Court  stated,  in  a  similar  vein,  that  it  is  necessary  for 
the  law  to  declare  a  legislative  policy,  to  establish  pri- 
mary standards  for  carrying  it  out  or  to  lay  down  an 
intelligible  principle  to  which  the  administrative  body 
must  conform.  Thus,  the  Court  said,  when  the  author- 
ity of  the  State  Highway  Department  to  suspend  or  re- 
voke a  license  for  cause  "which  it  deems  satisfactory" 
is  considered  in  the  light  of  the  above  principles,  such  pro- 
visions must  be  held  invalid  as  an  unconstitutional  del- 
egation of  legislative  powers.  It  sets  up  no  standards 
to  guide  the  Department  and  contains  no  limitations. 
Highway  Dep't  v.  Harbin,  226  S.C.  585,  86  S.E.  2nd  466 
(1955). 

The  North  Carolina  Court,  in  reaching  the  same  con- 
clusions, cited  the  Virginia  and  South  Carolina  decisions 
with  approval  and  held  that  GS  20-16  (a)  (5)  which  au- 
thorized the  Department  to  suspend  the  license  of  any 
operator  or  chauffeur  with  or  without  a  preliminary  hear- 
ing upon  a  showing  by  its  records  or  other  satisfactory 
evidence  that  the  licensee  .  .  .  "is  an  habitual  violator  of 
the  traffic  laws"  contained  no  fixed  standards  or  guides 
to  which  the  Department  must  conform  in  order  to  de- 
termine whether  or  not  a  driver  is  an  habitual  violator 
of  the  traffic  laws,  but  that  to  the  contrary,  it  left  in  the 
sole  discretion  of  the  Commissioner  of  the  Department 
the  power  to  determine  when  a  driver  became  an  habitual 
violator  of  such  laws.  This,  it  held  to  be  an  unconstitu 
tional   grant  of   legislative  power. 

Confronted  with  this  decision  the  Department  was  lefi 
without  any  means  of  dealing  with  those  drivers  who  pre- 
viously had  been  subject  to  the  provisions  of  GS  20-16  (a) 
(5)  and  had  no  alternative  but  to  return  all  licenses  sus- 
pended under  the  habitual  violator  statute.  To  fill  this 
void  the  General  Assembly  enacted  a  limited  point  system 
under  which  violation  points  are  to  be  assessed  accord- 
ing to  a  scale  of  values  written  into  the  law  and  under 
which  the  Department  is  authorized,  but  not  required,  to 
suspend  the  license  of  any  operator  or  chauffeur  upon  ? 
showing  by  its  records  or  other  satisfactory  evidence  that 
the  licensee  has,  within  a  two-year  period  accumulated 
twelve  (12)  or  more  points,  or  eight  (8)  or  more  points 
in  the  two-year  period  immediately  following  the  rein- 
statement of  a  license  which   has  been   suspended   or   re- 
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voked  because  of  conviction  for  one  or  more  traffic  of- 
fenses. In  order  to  come  within  the  eight  (8)  points  sus- 
pension authority  it  is  not  necessary  that  such  suspension 
have  been  under  the  point  system.  The  eight  (%)  point 
suspension  level  will  apply  during  the  two-year  period 
following  the  reinstatement  of  any  license  suspended  ci 
revoked    for    any    traffic    offenses. 

An  examination  of  Chapter  1242  (SB  340)  discloses 
that  the  authority  to  suspend  upon  the  basis  of  a  point 
accumulation  is  codified  as  GS  20-16  (a)  (5)  while  the 
schedule  of  points  and  the  limits  and  principle;;  to  which 
the  Department  must  adhere  are  contained  in  GS  20-16 
(d).  This  latter  provision,  designed  as  it  is,  to  spell 
out  and  limit  the  authority  of  the  Department,  apparently 
meets  the  constitutional  objections  which  proved  the  down- 
fall of  the  original  habitual  violator  provisions.  Keep- 
ing in  mind  that  GS  -20-16  (a)  (5)  authorizes  the  De- 
partment of  Motor  Vehicles  to  suspend  the  license  of 
any  operator  or  chauffeur  who  in  a  two-year  period  ac- 
cumulates twelve  (12)  points,  or  eight  (8)  points  with- 
in the  two-year  period  immediately  following  the  rein- 
statement of  a  license  suspended  or  revoked  for  any 
traffic  offenses,  GS  20-16  (d)  sets  forth  the  poir.t  values 
which  must  be  assessed,  establishes  the  maximum  per- 
iods of  suspensions  under  these  provisions,  describes  the 
procedures  to  be  followed  by  the  Department,  and  erects 
barriers  beyond  which  the  Department  may  not  go. 

Upon  receiving  notice  of  convictions  for  specified  traffic 
violations  within  this  State  the  Department  of  Motor  Ve- 
hicles is  required  to  assess  violation  points  according 
to  a  schedule  of  point  values  contained  in  the  Act.  Xo 
points  may  be  assessed  for  convictions  resulting  in  sus- 
pensions or  revocations  under  other  provisions  of  the 
law.  In  those  instances  where  a  person  is  convicted  of 
two  or  more  enumerated  traffic  offenses  committed  on 
a  single  occasion,  points  are  to  be  assessed  for  one  of- 
fense only  (if  the  offenses  involved  have  different  point 
values,  points  are  to  be  assessed  for  the  offense  having 
the  greatest  point  value). 

Whenever  a  licensee  accumulates  as  many  as  four  (4) 
violation  points  on  his  record  the  Department  is  re- 
quired to  send  him  a  warning  letter  at  his  last  known  ad- 
dress. Whenever  a  licensee  accumulates  as  many  as  sev- 
en (7)  points  the  Department  may  request  (but  not  re- 
quire) that  he  attend  a  conference  regarding  his  driving 
record  and  may  permit  him  to  attend  a  Driver  Improve- 
ment Clinic  operated  by  the  Department.  Upon  the  suc- 
cessful completion  of  such  a  course,  three  points  are  to 
be  subtracted  from  his  violation  total.  In  ordei  to  pre- 
vent abuse  of  this  provision,  however,  a  licensee  may 
only  once  have  three  points  erased  from  his  record  in 
this   manner. 

Perhaps  under  existing  provisions  of  the  law  prior  to 
the  enactment  of  this  act  the  Department  had  the  au- 
thority to  place  an  operator  on  probation  in  lieu  of  sus- 
pension. Certainly  no  specific  authority  to  do  so  was 
contained  in  the  law.  Under  the  point  system,  however, 
the  Department  is  specifically  authorized  to  place  an  op- 
erator on  probation  in  lieu  of  suspension.  In  such  case 
the  period  of  probation  is  to  be  for  a  period  of  one  year 
and  an  accumulation  of  three  violation  points  during  the 
probationary  period  will  constitute  a  violation  of  proba- 
tion and  will  result  in  a  suspension,  or,  if  during  a  per- 
iod of  suspension  under  the  provisions  of  the  point  sys- 
tem, probation  was  substituted  for  the  balance  of  a  sus- 


pension   period,   the  balance   of  the   period   of   suspension 
will   be   invoked. 

Whenever  a  license  is  subject  to  suspension  under  the 
provisions  of  the  point  system  and  any  other  provision 
of  the  law  the  suspensions  are  to  run  concurrently.  Un- 
der the  provisions  of  the  point  system  a  first  suspension 
is  to  be  for  a  maximum  of  sixty  (60)  days;  a  second  sus- 
pension for  a  maximum  of  six  (6)  months;  and  a  third 
or  subsequent  suspension  for  a  maximum  of  one  yeai. 
Upon  the  restoration  of  the  license  or  driving  privilege  of 
any  person  which  has  been  suspended  or  revoked  for  con- 
viction of  any  traffic  offense,  under  the  point  system  or 
otherwise,  any  points  that  might  have  been  accumulated  in 
the  driver's  record  must  be  cancelled. 

What  will  be  the  effect  of  a  point  system  of  license 
suspension?  Opponents  of  the  measure  have  said  that 
it  is  too  stringent;  that  it  will  penalize  the  professional 
driver;  that  it  has  no  relation  to  highway  safety.  Per- 
haps the  measure  is  stringent.  It  was  designed  to  be  so, 
but  as  finally  enacted  it  provides  for  suspensions  upon 
accumulation  of  specified  point  totals  accumulated  dur- 
ing a  two-year  period.  As  originally  introduced  it  was 
to  apply  to  a  three-year  period.  A  majority  of  the  thirty 
odd  states  now  having  point  systems  operate  on  a  three- 
year  basis.  In  addition,  this  system  applies  only  to  a  rel- 
atively small  number  of  specified  violations  and  points 
may  not  be  assessed  for  some  thirteen  enumerated  vio- 
lations. In  fact,  in  effect,  it  is  not  a  twelve  point  but 
rather  a  fifteen  point  system  since  a  driver  may  once  be 
permitted  to  attend  a  Driver  Improvement  Clinic  and 
have  three  points  subtracted  from  his  point  total  upon 
the  successful  completion  of  the  course  of  instruction  of- 
fered therein.  Will  it  penalize  the  professional  driver? 
The  simple  answer  to  this  is  that  it  will  penalize  no 
driver  who  drives  in  a  manner  so  as  to  observe  all  traffic 
rules  and  regulations.  The  lawful  driver  has  nothing  to 
fear  from  a  point  system  or  any  other  provision  of  the 
law  which  provides  for  a  suspension  or  revocation  upon 
conviction  for  violations  of  the  traffic  laws.  This  pro- 
vision, like  the  other  provisions  of  the  law  providing  for 
suspensions  and  revocations,  is  intended  to  reach  and 
penalize  those  drivers  who  either  cannot  or  will  not  drive 
within  the  law.  These  laws  are  intended  to  apply  to 
the  professional  as  well  as  the  occasional  driver,  and,  if 
a  professional  driver  or  an  occasional  driver,  it  makes 
no  difference  which,  cannot  or  will  not  drive  in  a  lawful 
manner  he  should  not  be  heard  to  complain  when  cor- 
rective action  is  taken  against  him.  Does  the  point  sys- 
tem have  any  relation  to  highway  safety?  It  has  long 
been  recognized  that  traffic  accidents  just  don't  happen. 
They  are  made  to  happen  and  one  of  the  major  causa- 
tive factors  in  most  such  accidents  is  either  a  conscious 
or  unconscious  violation  of  the  rules  of  the  road  or  the 
rules  of  driving  courtesy  and  good  sense.  A  recent  study 
of  the  driving  records  of  over  40,000  drivers  disclosed  thai 
traffic  violations  are  the  best  predictors  of  traffic  acci- 
dents. For  example,  according  to  this  study,  those  drivers 
with  no  non-accident  violations  had  .167  accidents  each; 
those  with  one  non-accident  record,  .391;  those  with  two 
such  violations,  .560;  with  three.  .699;  four,  .857;  and 
those  with  five,  1.001.  Campbell,  Driver  Improvement: 
The  Point  System,  Esso  Safety  Foundation,  Chapel  Hill, 
1958.  Project  these  figures  to  approximately  2  million 
drivers  in  this  State  and  it  becomes  apparent  that  a  sub- 
stantial reduction  in  violations,  if  it  can  be  accomplished, 
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will  result  in  substantially  fewer  traffic  accidents  with 
their  resultant  losses  in  lives,  productive  man  hours  and 
damaging    property    losses. 

GS  20-16.1,  as  it  read  prior  to  being  amended  by  the 
1959  General  Assembly  provided  for  a  mandatory  license 
suspension  upon  conviction  for  exceeding  by  more  than 
fifteen  miles  per  hour  the  speed  limits  set  forth  in  GS 
20-218  (35  mph  for  loaded  school  buses)  and  subpara- 
graphs 3  (45  mph  for  non-passenger  vehicles  other  than 
loaded  school  busses)  and  4  (55  mph  for  passenger  ve- 
hicles) of  GS  20-lltl  (b).  The  1957  General  Assembly 
(Ch.  214,  S.L.  1957)  added  a  new  subparagraph  5  to  GS 
20-141  (b)  to  authorize  the  State  Highway  Commission, 
following  a  traffic  and  engineering  study  and  a  deter- 
mination that  speeds  greater  than  those  set  forth  in  GS 
20-218  and  subparagraphs  3  and  4  of  GS  20-141  (b) 
would  be  safe  and  reasonable,  to  set  speed  limits  not  to 
exceed  60  miles  per  hour  on  designated  sections  of  high- 
ways. Through  inadvertance  this  change  was  not  car- 
ried forward  into  or  reflected  in  GS  20-16.1.  Conse- 
quently we  had  an  anomalous  situation  in  which  the  De- 
partment was  required  to  suspend  the  license  of  any  per- 
son convicted  of  exceeding  by  over  fifteen  miles  per  hour 
the  55  mph  speed  limits  for  passenger  cars  but  was  n^t 
required  to  suspend  the  license  of  a  driver  who  exceeded 
by  over  fifteen  miles  per  hour  the  60  mph  limits  set  by 
the  State  Highway  Commission.  Chapter  1264  (HB  447;, 
ratified  on  the  final  day  of  the  session,  rewrote  GS  20-16.1 
so  as  to  require  that  the  Department  suspend  the  license 
of  any  person  convicted  of  exceeding  by  over  15  miles  per 
hour  the  60  mph  speed  limits  fixed  under  authority  of 
subparagraph  5,  as  well  as  subparagraphs  3  and  4  of 
GS  20-14Kb)  and  GS  20-218.  An  additional  change  in 
this  section  provides  a  mandatory  suspension  for  speed- 
ing in  excees  of  55  mph  within  the  corporate  limits  of 
any  town  or  in  excess  of  60  mph  within  a  municipality  if 
such  speed  limit  is  posted  and  in  effect. 

GS  20-19(c),(d),  and  (e)  fix  the  periods  of  revoca- 
tion for  driving  under  the  influence  of  intoxicating  liquor 
or  narcotic  drugs  at  one  year  for  a  first  conviction,  four 
years  for  a  second  conviction,  and  permanently  for  a 
third  or  subsequent  conviction.  Heretofore  the  time  when 
the  second,  third  or  subsequent  conviction  occurred  in  ref- 
erence to  a  prior  such  conviction  was  immaterial.  If  it 
was  a  second,  third  or  subsequent  conviction  that  fact 
was  sufficient  to  invoke  the  appropriate  increased  period 
of  revocation.  It  was  the  consensus  of  the  1959  General 
Assembly  that  there  should  be  a  statute  of  limitations 
beyond  which  an  individual  should  not  be  penalized  for 
a  prior  mistake  for  which  he  had  already  received  his 
punishment.  Consequently,  under  provisions  of  Chapter 
1264  (HB  447),  GS  20-19(d)  and  (e)  were  rewritten  to 
provide  that  in  order  for  the  increased  periods  of  revo- 
cations for  a  second  or  third  conviction  for  driving  under 
the  influence  of  intoxicating  liquor  or  narcotic  drugs 
to  apply,  the  second  conviction  must  have  occurred  within 
three  years  and  the  third  or  subsequent  conviction  within 
five  years  of  a  prior  conviction. 

GS  20-28(a)  makes  it  unlawful  to  drive  while  one's  li- 
cense is  under  suspension  or  revocation  other  than  perma 
nent  and  provides  for  an  additional  suspension  or  revo- 
cation of  one  year  for  a  first,  two  years  for  a  second,  and 
permanently  for  a  third  or  subsequent  offense.  This  sec- 
tion as  rewritten  by  the  1957  General  Assembly  (Ch. 
1187,  §20,  S.L.  1957)  specifically  permitted  a  person  whose 


license  had  been  permanently  revoked  under  this  section 
to  apply  for  a  new  license  after  three  years  following 
the  date  of  such  permanent  revocation.  No  specific  au- 
thority was  contained  in  the  provision  for  the  Depart- 
ment, however,  to  issue  a  new  license  upon  such  an  ap- 
plication. As  a  practical  matter,  however,  it  was  assumed 
that  the  proviso  which  permitted  a  former  licensee  to  ap- 
ply for  a  new  license  after  three  years  carried  with  it 
the  implied  power  for  the  Department  to  issue  a  new  li- 
cense in  such  instances,  and  the  Department  has  been  act- 
ing under  this  assumption.  It  was  felt,  however,  that  this 
under  this  assumption.  It  was  felt,  however,  that  this 
should  be  specifically  spelled  out  in  the  law.  Chapter 
515  (SB  123)  specifically  provides  that  the  Department 
may,  upon  the  filing  of  an  application  for  a  new  license 
after  three  years  from  the  commencement  of  a  perma- 
nent revocation  for  a  third  conviction  for  driving  after 
revocation  other  than  permanent,  with  or  without  a 
hearing,  issue  a  new  license  upon  satisfactory  proof  that 
the  former  licensee  has  been  of  good  behaviour  for  a 
minimum  of  three  years  from  the  last  date  of  suspension 
or  revocation  and  that  his  conduct  and  attitude  are  such 
as  to  entitle  him  to  favorable  consideration.  This  relief 
which  spells  out  the  practice  which  has  been  followed 
by  the  Department  in  such  instances  is  made  specifically 
applicable  to  persons  whose  licenses  have  been  perma- 
nently revoked  upon  a  third  or  subsequent  conviction  for 
driving  after  suspension  or  revocation  irrespective  of 
whether  such  conviction  occurred  before  or  after  the  ef- 
fective date  of  this  Act. 

Ch.  1394,  S.L.  1957  provided  each  officer  and  member 
of  the  uniformed  State  Highway  Patrol  with  a  subsis- 
tence allowance  of  forty  dollars  ($40)  per  month  in  ad- 
dition to  all  allowances  for  subsistence  and  travel  ex- 
penses which  are  otherwise  provided  by  law.  It  was  felt 
in  many  quarters  that  this  allowance  was  intended  to 
and  should  apply  to  uniformed  driver's  examiners  (then 
under  the  Highway  Patrol  Division  of  the  Department 
of  Motor  Vehicles)  as  well  as  to  the  officers  and  members 
of  the  Patrol  Enforcement  Division.  Whatever  the  intent 
of  the  General  Assembly  in  this  matter,  the  additional 
subsistence  was  payable  only  to  the  individual  officers 
and  members  of  the  patrol.  Many  legislative  members 
thought  that  this  wrought  an  inequity.  Consequently  a 
measure  was  introduced   early  in  the  session   to   provide 


THE  POINT  SYSTEM 

Passing   stopped  school   bus  5 

Reckless  driving  4 

Hit  and  run,  property  damage  only     4 

Speeding  in  excess  of  55  miles  per  hour  3 

Illegal   passing   3 

Failing  to  yield  right-of-way  3 

Running  through  red  light  3 

No  operators  license  or  license  expired  for  more 

than  one  year  3 

Failure  to  stop  for  red  light  or  siren  3 

Driving  through  safety  zone  3 

Driving  on  wrong  side  of  road     3 

No  liability  insurance  3 

Failure  to  report  accident  where  such  report  is 

required   3 

All  other  moving  violations  2 
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a  thirty-five  dollar  ($35)  per  month  subsistence  allowance 
for  driver's  license  examiners.  After  a  stormy  passage 
which  saw  the  measure  receive  an  unfavorable  committee 
report  in  the  House  and  fail  in  a  first  attempt"  to  remove 
it  from  the  unfavorable  calendar  and  bring  it  to  the 
House  floor,  it  was  successfully  revived  in  the  waning 
days  of  the  session  to  provide  an  additional  subsistence 
allowance  of  twenty-five  dollars  ($25)  per  month  for 
each  driver's  license  examiner.  Chapter  1320    (HB   399). 


Rules  of  the  Road, 
Speeding  Penalties  and 
School  Busses 

By  Robert  B.  Midgette 
Assistant  Director  of  the  Institute  of  Government 

Drunken  Driving 

G.S.  20-139  was  amended  to  extend  the  prohibition 
against  driving  either  while  under  the  influence  of  in- 
toxicating liquor  or  narcotic  drugs  or  by  habitual  users 
of  narcotic  drugs,  whether  under  the  influence  or  not,  to 
drives,  streets,  etc.,  on  the  premises  of  hospitals,  colleges, 
universities,  schools,  orphanages,  churches,  and  any  in- 
stitutions maintained  and  supported  by  the  State  or  its 
subdivisions,  and  upon  the  premises  of  any  business  or 
municipal  establishment  providing  parking  space  for  cus- 
tomers, patrons  or  the  public.  This  amendment  [Chapter 
1264   (HB  447)]  will  become  effective  on  October  1,  1959. 

Two  bills  relating  to  drunken  driving  failed  to  pass. 
SB  120  would  have  required  a  motorist,  upon  being  ar- 
rested by  an  officer  having-  reasonable  grounds  to  believe 
that  he  had  violated  the  drunken  driving  laws,  to  submit 
to  a  test  designed  to  measure  his  blood  alcohol  content. 
The  percentage  of  blood  alcohol  shown  would  have  been 
admissible  in  court  and  given  a  prescribed  evidential 
weight  depending  upon  the  test  result.  HB  870  would 
have  increased  the  minimum  terms  of  imprisonment  which 
may  be  awarded  upon  first,  second  and  subsequent  convic- 
tions of  drunken  driving. 
Reckless  Driving 

The  reckless  driving  section,  G.S.  20-140,  was  completely 
rewritten  by  Chapter  1264  (HB  447)  but  without  any 
substantive  change  whatsoever.  The  sole  purpose  in  re- 
writing the  section  was  to  clarify  the  existing  law — to 
make  clear  that  there  are  two  separate  types  of  reckless 
driving,  each  completely  independent  of  the  other:  (1) 
driving  a  vehicle  carelessly  and  heedlessly  in  wilful  or 
wanton  disregard  of  the  rights  or  safety  of  others,  and 
(2)  driving  a  vehicle  without  due  caution  and  circum- 
spection and  at  a  speed  or  in  a  manner  so  as  to  endanger 
or  be  likely  to  endanger  any  person  or  property.  The 
two  types  of  reckless  driving,  both  defined  within  one  sec- 
tence  in  the  section  as  written  prior  to  this  act,  are  now 
set  forth  in  separate  subsections.  The  rewritten  version 
of  G.S.  20-140  will  become  effective  on  October  1,  1959. 
Speed 

G.S.  20-141  (b)  (3)  was  amended  by  Chapter  1264  (HB 
447)  to  restrict  the  speed  of  all  vehicles  of  whatever  kind, 


which  are  engaged  in  towing,  drawing,  or  pushing  another 
vehicle,  to  45  miles  per  hour  (except  in  business  and  resi- 
dential districts  where  the  speed  limit  is  lower).  This 
amendment  resolves  a  number  of  uncertainties  as  to  the 
maximum  speed  limit  for  automobiles  towing  or  pushing 
various  other  vehicles.  The  amendment  will  become  ef- 
fective on  October   1,  1959. 

Maximum  and  minimum  speed  limits  were  established 
for  vehicles  traveling  on  highways  which  are  part  of  the 
National  System  of  Interstate  and  Defense  Highways 
by  Chapter  640  (SB  263).  Subsection  (h2)  was  added 
to  G.S.  20-141  to  set  a  maximum  speed  of  60  miles  per 
hour  and  a  minimum  speed  on  the  main-traveled  lanes 
of  35  miles  per  hour  on  these  highways.  These  limits  are, 
however,  subject  to  the  general  standard  in  effect  on  all 
highways  within  the  State  that  no  person  shall  drive  a 
vehicle  at  a  speed  greater  than  is  reasonable  and  prudent 
under  existing  conditions.  Local  authorities  (counties  and 
municipalities)  may  not  alter  these  limits  as  declared; 
however  the  State  Highway  Commission  is  authorized 
to  lower  the  maximum  limit  or  raise  the  minimum  limit 
if  it  finds  upon  the  basis  of  an  engineering  and  traffic 
investigation  that  conditions  on  any  portion  of  highway 
so  require.  A  change  made  by  the  Commission  in  the 
speed  limits  declared  by  this  act  would  become  effective 
only  upon  the  erection  of  appropriate  signs  giving  notice 
of  such  a  change. 

Bills  relating  to  speed  restrictions  but  which  failed  to 
pass  included  SB  121,  which  would  have  increased  the 
penalty  for  speeding  to  a  maximum  of  a  $500  fine  or  six 
months'  imprisonment,  or  both;  SB  474,  which  would  have 
authorized  the  State  Highway  Commission  to  raise  speed 
limits  to  65  miles  per  hour  where  reasonable  and  safe; 
and  HB  730,  which  would  have  provided  that  proof  of 
operation  of  a  vehicle  in  excess  of  80  miles  per  hour  shail 
be  prima  facie  proof  that  the  vehicle  was  being  operated 
by  the  registered  owner. 
Sounding  Horn  when  Passing 

Chapter  247  (HB  223)  amended  G.S.  20-149  (b)  to  pro- 
vide that  the  failure  of  a  motorist  to  sound  his  horn 
when  overtaking  another  vehicle  as  required  by  that  sub- 
section shall  not  constitute  negligence  or  contributory 
negligence  per  se  in  any  civil  action,  although  such  a  fail- 
ure may  be  considered  with  other  facts  in  determining 
the  issue  of  negligence  or  contributory  negligence.  This 
amendment  has   no   effect  on   pending   litigation. 

Penalties 
Speeding  Over  SO  Miles  Per  Hour 

GS.  20-180  was  amended  to  provide  that  speeding  con- 
stitutes a  misdemeanor  punishable  as  provided  in  G.S. 
20-176  (b)  (fine  of  not  more  than  $100  or  imprisonment 
for  not  more  than  60  days,  or  both),  except  that  the 
punishment  upon  conviction  of  speeding  in  excess  of  80 
miles  per  hour  shall  be  a  fine  of  not  less  than  $50  or  im- 
prisonment of  not  more  than  two  years,  or  both  [Chapter 
913  (HB  729)].  This  amendment  works  no  changes  in 
the  prior-existing  law  except  as  to  speeding  over  80  miles 
per  hour;  it  does  not  apply  to  violations  occuring  prior 
to  July  1,  1959. 

School    Busses 

Meeting  on  Divided  Highway 

G.S.  20-217  now  requires  that  a  motorist  come  to  a  full 
stop  upon   approaching  from   any  direction  on  the   same 
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street  or  highway  a  school,  Sunday  school  or  church  bus 
which  is  stopped  and  engaged  in  loading  or  discharging 
passengers.  The  motorist  is  required  to  remair  stopped 
until  the  loading  or  discharging  is  completed  and  unti] 
the  stop  signal  of  the  bus  has  been  withdrawn,  or  until 
the  bus  has  moved  on.  Chapter  909  (HB  407)  amends 
G.S.  20-217  to  provide  one  exception  to  its  requirements. 
The  amendment  permits  the  driver  of  a  vehicle  upon 
any  divided  highway,  which  is  constructed  with  a  barnei 
or  intervening  space  between  its  roadways,  to  proceed 
without  stopping  upon  meeting  a  school,  Sunday  school 
or  church  bus  stopped  in  the  roadway  across  the  inter- 
vening space  or  barrier.  This  exception  applies  only  to 
meeting  and  passing  busses  on  those  highways  having  a 
space  or  barrier  separating  the  flow  of  traffic  on  one 
roadway  from  that  on  the  other,  and  makes  no  change 
in   the   law   as   to   the   overtaking   and    passing   of    a   bus 


proceeding  in  the  same  direction  and  in  the  same  roadway 
as  the  overtaking  vehicle  even  on  divided  highways. 

Chapter  909  (HB  407)  also  contains  an  uncodified 
section  which  is  a  companion  to  the  amendment  to  G.S. 
20-217.  That  section  declares  it  to  be  unlawful  for  any 
principal  or  superintendent  of  any  school,  who  routes  a 
school  bus,  to  authorize  the  bus  driver  to  stop  and  receive 
or  discharge  passengers  on  a  divided  highway  where 
the  passengers  would  be  required  to  cross  the  highway 
either  to  board  the  bus  or  to  reach  their  destination?, 
after  debarking  from  the  bus,  except  at  points  where  traffic 
is  controlled  by  stop  and  go  traffic  signals  adequate  to  pro- 
vide safe  crossing  of  the  divided  highway.  The  objective 
of  this  section,  of  course,  is  to  have  school  busses  routed 
on  both  sides  of  divided  highways  except  at  points  where 
the  danger  to  children  crossing  the  highway  is  minimized. 


Institute  of  Government 
Legislative  Service 

The  Legislative  Service  of  the  Institute  of  Government  is  designed 
to  make  sure  that  North  Carolinians  are  the  best  informed  people  in 
the  nation  with  respect  to  the  activities  of  their  State  Legislature. 

Each  day  the  Institute  Legislative  Staff  prepares  summaries  of 
every  new  bill  introduced  in  either  house  of  the  General  Assembly, 
and  an  accurate  record  of  action  taken  with  respect  to  every  bill  al- 
ready introduced.  This  information  is  published  in  the  Daily  Legislative 
Bulletin,  copies  of  which  are  distributed  each  day  to  members  of  the 
General  Assembly,  to  nearly  200  executive,  administrative,  and  judicial 
officials  of  the  State,  and  to  over  1400  county  and  municipal  officials. 
Copies  are  sent  to  Registers  of  Deeds,  Clerks  of  Superior  Court,  and 
City  Clerks,  all  of  whom  are  requested  to  hie  the  bulletins  and  make 
them  available  to  private  citizens  on  request.  Within  24  hours  after 
the  Genera!  Assembly  acts,  the  record  of  that  action  is  in  the  hands 
of  citizens  all  over  the  State. 

Each  week  the  bills  and  action  pertaining  to  individual  counties 
and  municipalities  or  special  districts  therein  are  collected  and  pub- 
lished in  a  Weekly  Bulletin  of  Local  Legislation  which  is  sent  to  every 
county  and  municipal  official  in  the  county  concerned.  A  total  of 
8,000  copies  of  these  Weekly  Bulletins  are  mailed  each  week.  They 
go  into  every  community  in  the  state. 

A  Weekly  Summary  of  legislative  activity,  primarily  concerned 
with  public  bills  of  general  interest,  is  sent  to  all  those  who  receive  the 
Daily  and  Weekly  Bulletins,  and  to  numerous  private-citizen  subscribers 
as  well. 


Publications  for  Sale 

The  following  Institute  of  Government  publications   are   currently   available   for    sale   to    interested 
citizens,   libraries,   and   others.   Orders  should   be    mailed   to   the   Institute   of   Government,    Box   990, 

Chapel  Hill. 


COUNTY  GOVERNMENT 

Accounting-  for  welfare  funds  (County  finance  bulletin  #6) . 

1955.  $0.50. 
Calendar  of  duties  for  county  officials,  1959-60.  1959.  $0.50. 
County  commissioner  responsibility  in  budget  making  and 

administration,    by    John     Alexander    McMahon.    1954. 

83pp.  $1.00. 
The   County  finance  act  with  the  history  of  each  section, 

local   modifications,   court  decisions,   and   attorney  gen 

eral's   rulings,   by   David   S.    Evans.    1959.   67pp.   $2.00. 
1959    school   for    newly    elected    county   commissioners    in 

North  Carolina.  1959.  275pp.  $2.00. 

HEALTH,  EDUCATION,  WELFARE 

Public  health  bulletin,  nos.  1— irreg.   (June  1958 — )   $0.50 

each. 
Public    school    budget    law    in    North    Carolina,    by    John 

Alexander  McMahon.  1956.  60pp.  $1.50. 
Public    welfare    programs    in    North    Carolina,    by    John 

Alexander  McMahon.  1954.   122pp.  $1.50. 
The   school   segregation   decision,   by   James   C.    N.   Paul 

1954.  132pp.  $2.00. 

Some  background  material  for  the  State  School  Finance 
Commission,  by  Albert  Coates.  1958.  272pp.  $1.00. 

INSTITUTE  OF  GOVERNMENT 

Publications  of  the  Institute  of  Government,  1930-1958, 
by  Catherine  M.  Maybury.  1959.  59pp.  Free. 

The  story  of  the  Institute  of  Government,  by  Albert 
Coates.  1944.  76pp.  Free. 

LAW  ENFORCEMENT 

Changes  enacted  by  the  General  Assembly  of  1959:  crimi- 
nal law,  by  Dexter  Watts  [and]  criminal  procedure, 
by  Roy  G.  Hall,  Jr.   1959.  34pp.  $1.00. 

Coroners  in  North  Carolina:  a  discussion  of  their  problems, 
by  Richard  A.  Myren.  1953.  71pp.  $1.00. 

Guidebook  for  wildlife  protectors,  by  Willis  C.  Bumgarner 

1955.  196pp.  $2.00. 

Investigation  of  arson  and   other   unlawful  burnings,  by 

Richard  A.  Myren.  1956.  112pp.  $1.50. 
Law  enforcement  in  forest  fire  protection,  by  Richard  A. 

Myren.  1956.  85pp.  $1.00. 


LIBRARIES 

Guidebook  for  trustees  of  North  Carolina  public  libraries, 

by  Ruth  L.  Mace.  1959.  88pp.  $2.00. 
Public   libraries   in    North    Carolina:    proceedings    of   the 

first  trustee-librarian  institute.   1952.  47pp.  $1.00. 


MOTOR  VEHICLES 

Changes   suggested   in   the  motor  vehicle   laws   of   North 

Carolina  .  .  .  ,  by  Joseph  P.  Hennessee  and  others.  1959. 

80pp.  $2.00. 
Regulation    of    migrant    farm    worker    transportation    in 

North  Carolina,  by  John  Robert  Montgomery,  Jr.  1950 

56pp.  $2.00. 

MUNICIPAL  GOVERNMENT 

Are  new  residential  areas  a  tax  liability;  the  financial  im- 
pact on  the  city  of  annexing  subdivisions:  a  report  to 
the  Greensboro  City  Council,  by  George  H.  Esser,  Jr. 
1956.  30pp.   $1.00. 


Calendar  of  duties  for  city  officials,  1959-60.  1959.  $0.50. 

Comments  on  municipal  revenues  by  North  Carolina  mu- 
nicipal officials:  a  report  prepared  for  the  Municipal 
Government  Study  Commission  .  .  .  ,  by  Warren  Jake 
Wicker.  1959.  40pp.  $0.50. 

The  cost  of  providing  municipal  services  as  compared  to 
the  revenues  to  be  derived  from  the  areas  or  land  uses 
served:  a  selected  bibliography,  bv  Ruth  L.  Mace.  1959. 
6pp.  $0.35. 

An  explanation  of  budgetary  and  accounting  procedures 
prescribed  by  the  new  Municipal  Fiscal  Control  Act 
(Municipal  finance  bulletin  #1)   1955.  $0.50. 

Greensboro  suburban  analysis,  by  George  H.  Esser,  Jr. 
1956.  197pp.  $3.00. 

Guidebook  for  accounting  in  cities,  by  John  Alexander 
McMahon.   1952.  219pp.   $2.00. 

Selected  reports  and  materials  on  municipal  finance  in 
North  Carolina,  by  George  H.  Esser,  Jr.  and  Warren 
Jake  Wicker.   1958.   185pp.   $1.00. 

PERSONNEL 

County  salary  determination  and  administration  in  North 
Carolina,   by  Donald   B.   Hayman.   1952.   39pp.   $0.50. 

Social  security  and  state  and  local  retirement  in  North 
Carolina,  by  Donald  B.  Hayman.  1953.  171pp.  $2.00. 

PLANNING 

Planning    legislation    in    North    Carolina,    by    Philip    P. 

Green,  Jr.  1957.  vp  $1.00. 
Zoning  in  North  Carolina,  by  Philip  P.  Green,  Jr.   1952. 

427pp.  $3.50. 

PROPERTY  TAX 

Allowing  discounts  for  the  prepayment  of  property  taxes 
(Property  tax  bulletin  #8).  1954.  $0.50. 

Collecting  property  taxes  from  persons  and  property  in 
North  Carolina  outside  the  taxing  unit  (Property  tax 
bulletin  #10).  1955.  $0.50. 

County  tax  rates  for  fiscal  1958-59  (Property  tax  bulle- 
tin #19).  1959.  $0.50. 

How  does  your  county  stand? — second  report  (Property 
tax  bulletin  #12).  1955.  $0.50. 

1959  legislation  affecting  property  tax  administration 
(Property  tax  bulletin  #213).  1959.  $0.50. 

Preparation  for  revaluation,  bv  Henrv  W.  Lewis.  1956. 
104pp.  $5.00. 

Property  tax  collection  in  North  Carolina  (Law  and  ad- 
ministration), by  Henry  W.  Lewis.  1957.  482pp.  $5.00 

Property  tax  foreclosure  forms,  by  Henry  W.  Lewis. 
1958.  98pp.  $5.00. 

STATE  GOVERNMENT 

Administrative  procedure:   occupational  licensing  boards, 

by  Paul  A.  Johnston.  1953.  132pp.  $2.00. 
The   General   Assembly  of   North   Carolina:    organization 

and  procedure,  by  Henry  W.  Lewis.  1952.  100pp.  $1.50 
Report  on  the  feasibility  of  separating   the   State  Prison 

System    from    the    State    Highway    and    Public    Works 

Commission,  by  V.   L.   Bounds.  1956.  348pp.   $5.00. 

OTHER 

Guidebook   for   county   and    precinct   election    officials,   by 

Henry  W.  Lewis.  1958.  108pp.  $1.00. 
Notary  public  guidebook.  1956.  96pp.  $2.00. 
Summary  of  1959  legislation  [of  the]  General  Assembly  of 

North  Carolina.   1959.  108pp.  $3.00. 
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The  Institute's  Daily  Legislative  Bulletin  was  distributed  to  some 
1,900  State,  county  and  municinal  officials  in  1959.  The  Weekly 
Bulletin  was  sent  to  about  9,000  local  officials.  The  staff  for  the 
1959  session  consisted  of  Clyde  Ball,  staff  member  in  charge, 
Hugh  Cannon,  Milton  Heath,  Jr.,  JoseDn  P.  Hennessee  and  Robert 
B.  Midgette.  Considerable  assistance  was  rendered  by  Roddey  M. 
Ligon,    Jr.,    and    John    L.    Sanders. 


Hugh  Cannon  prepares  copy 
which  will  ?o  to  the  editor  for 
checking  and  then  to  the  typist 
to   be   cut  on  a  stencil. 


